COMHAIRLE CHONTAE ÁTHA CLIATH THEAS
SOUTH DUBLIN COUNTY COUNCIL


MEETING OF COUNTY COUNCIL

Monday, July 10, 2006

Headed Item No. 19

Tallaght Town Centre Local Area Plan 2006

Report on the Validity of certain motions submitted to the Special Meeting of the Tallaght Area Committee on 5 July 2006

Contents

1) Motions in Question

2) What the Planning and Development Act as amended says

3) What the Development Plan Guidelines say

4) What the South Dublin County Development Plan says

5) Counsel’s Advice - Legal Opinion
6) Conclusion
1)
Motions in Question

At a Special Meeting of the Tallaght Area Committee on 5 July, the following motions were agreed/carried.  The elected members were advised that the six motions in question were considered unlawful and that legal opinion would be sought on the matter:-
Motion 9: regarding Cookstown South (Belgard Retail Park) 
To Zone the Cookstown South Precinct (Belgard Retail Park) as per the Existing Land Use map shown in the April 2006 Report allowing for no residential development in this area.

Motion 10: regarding the Core area
To Zone the Core Area Precinct as per the Existing Land Use map shown in the April 2006 Report. Include a specific local objective with a height restriction of 6 stories on all future buildings.

Motion 11: regarding the Historic area (Priory Lands)
To Zone the Historic Precinct as per the Existing Land Use map shown in the April 2006 Report with amendments as per the June 2006 report.

Motion 15: regarding the Village Green and Blessington Road
To Zone the Village Green and Blessington Road Precinct as per the Existing Land Use map shown in the April 2006 Report. Include a specific local objective with a 3 story height restriction in the area.

Motion 28

“That this Committee hereby states that Tallaght Village, the Village Green, and the proposed Town Centre Extension Area, as shown in Map 3.1.1. Land Use Strategy in the Master Plan should be excluded from the boundary of the County Town and be designated Mixed Use Residential, Low Density reflecting the existing residential nature of Properties/House on the Main Road, Bancroft Estate, Newtown Park and Glenview. The designation should also apply to the land at the vacated Esso petrol station in the Village Main Street. This designation seeks to establish mixed use areas with a predominantly residential focus with commercial/retail development that is of a smaller scale, I.E local shops, live-work units etc.”
Motion 40

"That this Committee supports a Height Limit of no more than Six-Storey building for the designated Town-Centre area, and a Three Storey limit for the Tallaght Village District."
In addition to the above, a further motion submitted, but was not determined at the meeting on 5 July, is considered to be unlawful:-


Motion 19

“ That this Committee while noting the invaluable contribution that the Dominican order have made to Tallaght and while recognising the integrity of the Dominican land with specific reference to recommendations 27, 28 & 29 in the Manager’s report on submissions received (dated June 2006) hereby recommend that 3.3.1 in Tallaght Town Local Area Plan ( dated April, 2006) specifically exclude the Dominican Priory Lands in any reference to the use of Compulsory Purchase Powers where required.”

2)
What the Planning and Development Act as amended says:
Section 19 (2)

“A local area plan shall be consistent with the objectives of the development plan and shall consist of a written statement and a plan or plans which may include—

(a) objectives for the zoning of land for the use solely or primarily of particular areas for particular purposes, or

(b) such other objectives in such detail as may be determined by the planning authority for the proper planning and sustainable development of the area to which it applies, including detail on community facilities and amenities and on standards for the design of developments and structures”
This means that any zoning objectives introduced in a Local Area Plan shall not conflict with those already in the relevant County Development Plan.  
3)
What the Development Plan Guidelines say:

Extract from ‘Development Plans - Public Consultation Draft of Guidelines for Planning Authorities’, Department of the Environment, April 2006

Local Area Plans

“The 2000 Act provides that a planning authority may prepare a local area plan for any area within its jurisdiction for which it considers such a plan to be suitable, and in particular for those areas that require economic, physical and social renewal, and for areas likely to be subject to large scale development within the lifetime of the development plan. A planning authority is obliged to prepare a local area plan for an area which:
· Is designated as a town in the most recent census of population, other than a town designated as a suburb or environs in that census,
· Has a population in excess of 2000 and;
· Is situated within the functional area of a planning authority that is a county council.
In providing development frameworks for particular areas, or parts of an area, local plans should address relevant issues in greater detail than in the development plan, on a basis consistent with the approach of the development plan for the overall area. 
The development plan is thus the ‘parent’ document, which sets out the strategic framework within which the zoning and other objectives of the local area plan must be formulated. For example, the zoning of lands for use solely or primarily as residential development should have regard to the Council’s housing strategy.”

This confirms the relationship between the Local Area Plan and the County Development Plan.

3)
What the South Dublin County Development Plan 2004-10 says


Chapter 10, Zoning Objective ‘CT’

“To protect, improve and provide for the Future Development of the County Town of Tallaght”

Table No. 10.5 Zoning Objective 'CT' -  Permitted in Principle:

Advertisements and Advertising Structures, Bed & Breakfast, Betting Office, Carpark, Community Centre, Crèche/ Nursery School, Cultural use, Dance hall/Discotheque, Doctor/Dentist etc., Education, Enterprise Centre, Funeral Home, Garden Centre, Guest House, Health Centre, Hospital, Hotel/Motel, Industry-Light, Motor Sales Outlet, Nursing Home, Office - Based Industry, Offices less than 100 sq. m, Offices 100 sq. m-1,000 sq. m, Offices over 1,000 sq. m, Open Space, Petrol Station, Public House, Public Services, Recreational Buildings (Commercial), Recreational Facility/Sports Club, Residential, Residential Institution, Restaurant, Retail Warehouse, Retirement Home, Shop-Discount Food Store, Shop-Local, Shop-Neighbourhood, Shop-Major Sales Outlet, Veterinary Surgery. Boarding Kennels, Cash & Carry/Wholesale Outlet, Church, Halting Sites/Group Housing, Home Based Economic Activities, Household Fuel Depot, Industry-General, Science and Technology Based Enterprise, Service Garage, Warehousing.

Chapter 5, 5.3.2 Policy TDL 2: Tallaght County Town

5.3.2.i

“It is the policy of the Council to secure the future development of Tallaght Town Centre as the County Town, to intensify and expand the Town Centre area and to facilitate the development of the extended town centre subject to a Masterplan.”
5.3.2.ii

“The County Town of Tallaght has significant capacity to intensify and to expand. A new Town Centre Masterplan will be prepared to guide the future development of Tallaght Town Centre as the County Town, and to facilitate the development of the extended town centre.

The plan shall provide, in particular, for;
• new streets and civic spaces including a series of public spaces around 

The Square, Civic Offices, and the Courthouse;

• better linkages to existing areas (including to the Institute of Technology and Tallaght Village, to the residential areas in the vicinity of Sean Walsh Park), and to the area to be incorporated into the extended Town Centre;

• conservation of the historic quarter of the village including the historic buildings, mature trees and other heritage items on the

Dominican Priory lands;

• people-intensive uses appropriate to a Town Centre (i.e. retail, residential, commercial, recreational, community and cultural uses);

• the provision of safe and convenient pedestrian and cycling facilities in a traffic calmed environment throughout the Town Centre;

• development of a particular character for the town-centre (urban branding) through design of streetlighting, landscaping, paving and a coherent design scheme for signage and road markings;

• intensification of the existing urban core through the release of sites for development particularly at edge locations;

• phasing/sequencing and implementation methods, including relocation of existing uses;

• the development of the Luas (Light Rail Transit) and a high quality convenient public transport interchange;

• the helipad at Tallaght Regional hospital;

• provide guidance to restrict the height of new development or redevelopment along Old Bawn Road, Blessington Road and Main Street.

5.3.2.iii

In assessing planning applications, it is an objective to ensure careful control of the height and scale of new development in the vicinity of Tallaght Village to protect the integrity of the village character and amenity. This will include limiting building heights to a maximum of four storeys in locations east of High Street along the Blessington Road frontage.”
Chapter 14, Specific Local Objective No. 70

“Prepare a masterplan to guide the future development of Tallaght Town Centre as the County Town and facilitate the development of the extended town centre.  The plan shall provide for the development of new streets and civic spaces and a park, and a range of people intensive uses appropriate to a town centre, (including retail, commercial, residential, recreational, community and cultural activities) based on high quality urban design.  The plan is to set out phasing/sequencing and implementation methods including relocation of existing uses, and to be prepared prior to town centre development being permitted in the area rezoned for town centre uses.”

Chapter 14, Specific Local Objective No. 73
“Maximise development potential of lands along Belgard Road in the areas zoned ‘CT’.”
5)
Advice from Counsel - Legal Opinion 
Legal advice was sought and obtained in writing in respect of the following:-
· Motions 9, 10, 11, & 15 which seek to freeze land use at present use;

· Motions 10 & 15 which seek to impose building height restrictions;

· Motion 28 which seeks to remove certain areas from the County Town or “CT” designation in the Development Plan;
· Motion 40 which sets out further proposed height restrictions in the Town-Centre area and Tallaght Village District.
· Motion 19 which seeks to exclude the Dominican Priory lands from any future Compulsory Purchase;

Specific queries addressed in Counsel’s advice are:-

· Can land use be frozen in this way;

· Can building height be restricted in this way;

· Can land be removed from a designation in the Development Plan in this way;

· Are these ‘objectives’ negative in nature and if so does this invalidate them;

· What are the consequences from the point of view of possible compensation;
· Can the power of compulsory purchase be curtailed in this way.
Firstly, a Local Area Plan is required to be consistent with the objectives of the Development Plan (section 19 (2) 2000 Act).  The Local Plan can be seen as subservient to the Development Plan and if any conflict does arise the Development Plan must take precedence.  
It would appear to be fruitless therefore to have a Local Area Plan objective which might contradict a Development Plan objective as it would either be invalid or must be ignored.

If the area the subject matter of the local area plan is not excepted from the general zoning objectives of the Development Plan, it will not be possible to include local zoning objectives under the Local Area Plan.

Even if an objective is validly included in a local plan, a subsequent variation of the Development Plan, or the passing of a new Development Plan relating to the same area, will mean that the provision of the Local Area Plan will cease to have effect (section 18 (4) 2000 Act).

Height restrictions may be allowable if they advance proper planning and sustainable development and do not otherwise contradict the Development Plan.
The 2000 Planning Act sets out a list of reasons for refusing planning permission which will not lead to a successful claim for compensation.  Of interest is paragraph 3 which rules out compensation for a refusal which is stated to be premature pending the adoption of a local area plan and paragraph 15 which would rule out compensation if the development would materially contravene and objective in the local area plan for the area.  
As long as the objective is a valid part of the local area plan, a refusal on the basis of a breach of it would not appear to lead to a successful claim for compensation.

The local area plan (and indeed Development Plan also) can only contain objectives which are lawful.  This means that there must be the power, given by statute to include them.  There is no legal power to opt out of the statutory power to compulsorily purchase lands.  The Council has the power to acquire lands to fulfil its obligations.  A provision that would appear to grant immunity from compulsory purchase to a particular property would not appear to be within the gift of a local area plan.  It would appear to potentially conflict with section 15 of the 2000 Act and appears to attempt to contract out of other statutory provisions with no lawful justification, i.e. there is no statutory provision allowing this to happen.  In the circumstances such a provision may be susceptible to legal challenge as being ultra vires.

It is not clear how there can be a power to remove certain lands from a designation of County Town when that designation appears to be part of the Development Plan and accordingly has priority over the Local Area Plan.  The local area plan ‘shall’ be consistent with the objectives of the development plan (section 19 (2) of the 2000 Act).

The Development Plan must take priority and the local plan cannot contradict it.  It would appear that if such change is to be proceeded with, it should be by way of variation to the Development Plan itself.

6)
Conclusion
The proposed motions in question are wholly in conflict with the approved County Development Plan objectives to expand and intensify the development of Tallaght Town Centre as the County Town.

Chapter 5 of the approved County Development Plan sets out the vision for the further development of the Town Centre and provides the rationale for a Local Area Plan to ensure that this development occurs in accordance with proper planning and sustainable development.

In this context, to use the Local Area Plan as an instrument to preserve the status quo would render the process invalid and the Plan document irrelevant.  In simple terms, there would have been no logic in initiating the Local Area Plan process if it were intended to restrict land use to that existing in this case.
In a submission on the proposed Local Area Plan by the Department of the Environment, Heritage and Local Government, the Council was “commended for preparing a draft local area plan which emphasizes in a practical way the importance and sustainability of good urban design.”
It must therefore be highlighted that almost all of the content and objectives of the proposed Local Area Plan with regard to achieving mixed uses, lively streets, more balanced tenure, improved dwelling sizes and facilities, better variety of dwelling type, guidance with regard to building height, major elements of major public gain such as the proposed landbridge/underpass, new town park and provision for additional schools and primary health care unit cease to be relevant if development is restricted to current land use.
Any plan based on motions would be invalid and inoperable and would have to be ignored, as the County Development Plan would simply take precedence.  In such circumstances it would be preferable to have no plan than a plan as envisaged by invalid motions.  If such a radical change in direction for the development of the Town is envisaged, the only valid means to achieve this is by variation of the County Development Plan.
Seeking to use the proposed Local Area Plan to restrict development to the extent proposed would be indicative of a lack of confidence in the Town on the part of its own elected members, drive investment elsewhere and set the development of Tallaght back 10 years.
