4th July 2006

Mr. Adrian O’Gorman,

County Law Agent,

South Dublin County Council Law Dept.,

County Hall,

Town Centre,

Tallaght,

Dublin 24.

Re: Proposed Rathcoole/Saggart Distributor Road.

Dear Adrian 

I refer to your letter dated the 28th June 2006 concerning the amendment proposed at the Tallaght Area Committee to alter the route of the proposed Rathcoole/Saggart Distributor Road.

It would appear that the County Council proposes to construct a distributor road, which will bypass the villages of Rathcoole and Saggart and link with the Naas Dual Carriageway (N7). This proposed road is a local authority development, which has been adjudged as belonging to a class of development prescribed under section 179 of the Planning and Development Act, 2000. Section 179 provides that following the consideration of the Manager's report made under Section 179(3), the proposed development may be carried out as recommended in the Manager's report, unless the local authority, by resolution, decides to vary or modify the development, otherwise than as recommended in the Manager's report, or decides not to proceed with the development. Accordingly, the members of the County Council have statutory power to modify the route of the proposed Distributor Road. 

If, however, the County Manager is of the view that the proposed amendment would be unreasonable and/or inconsistent with the proper planning and sustainable development of the area having regard to the provisions of the development plan, he would not, in my view, be obliged to give effect to a resolution passed by the members of the County Council to proceed with the proposed development as amended. 

In P. & F. Sharpe Ltd .v. Dublin City and County Manager [1989] IR 701 the Manager refused to comply with a direction pursuant to Section 4 of the City and County Management (Amendment) Act 1955 to grant a planning permission on the grounds that he was being asked to do something which the local authority could not do lawfully in the performance of its executive functions. In that case the Supreme Court held that once a county council has acted judicially in reaching its decision, the county manager is obliged is carry out the direction as an executive duty and is not entitled to exercise a separate discretion as to whether he would obey the direction or not. But, if the decision of the council is unreasonable, it is invalid and illegal and ought not to be obeyed.

The reasonableness of a decision is determined by reference to the material upon which the decision is reached.  The Report on the Public Notification Procedure under Part 8 for the proposed development, which was put before the Council meeting of the 12th June 2006, on the third page, states that

“The amended proposal therefore is not sustainable and  contrary  to the proper planning and sustainable development of the area.” 

The courts have held that a decision is reasonable if it takes into account all relevant considerations and excludes all irrelevant considerations. In Griffin .v. Galway City and County Manager (U/R HC 31/10/90) the High Court held that the County Manager was not obliged to comply with a resolution of the county councillors in circumstances where he held that the councillors had failed to disregard matters which were irrelevant to the proper planning and development of the area. It follows that a County Manager would not obliged to comply with a resolution in circumstances where the councillors had failed to take into account all matters relevant to the proper planning and development of the area. 

If the amended proposed development is considered to be a material contravention of the development plan, it is essential for the Manager to put before the council meeting all relevant reports and material in order to put the members on notice of the material contravention.  The minutes of the council meeting should be carefully kept to record all the matters taken into account before the vote is taken on the proposed amendment. The reports that are circulated at the meeting and the minutes of the council meeting will constitute the material that the court will look at to determine whether or not the Council’s decision is valid.   

In Child .v. Wicklow County Council [1995] 2 IR 447 the High Court was concerned with the failure of the members of the county council to have regard to the advice of the council officials.   Costello P stated at page 452


“What I have to consider today is a resolution passed in January 

1987, by the elected members of Wicklow County Council 

contrary to the advice of the expert officials of the County 

Council. Now, it is of course conceded that the elected member 

of the County Council are not bound by the advice of the 

county engineer and the county medical officer. The elected 

members could decide not to take that advice but I think that 

there must be some basis for refusing to accept it. The elected 

members are not entitled just to ignore what the County 

Council’s expert officials have said would be the effect of s. 4 

resolution, which seems to me to have been the position in this 

case. If the advice of the County Council’s officials indicates that 

a proposed development would be contrary to the proper 

planning and development of the area, the elected members 

must have some basis for refusing to accept that advice: 

perhaps an opinion of another expert or a reasoned judgment 

as to why the advice of the expert officials is incorrect. Neither 

existed in this case”

O’Caoimh J. followed this decision in Wicklow County Council .v. Wicklow County Manager (U/R HC 26/2/2003) in holding that a County Manager is entitled to disregard a section 4 direction in circumstances where it is unlawful. Whilst the aforementioned cases were decided in the context of Section 4 directions, I am of the view that the principle that a County Manager cannot be required to do something that is unlawful applies in all circumstances.   

In the event that the members of the County Council decide not to take the advice of the County Manager not to proceed with the proposed amendment, if the County Manager is of the view that a decision to carry out the proposed development as modified is likely to result in a loss or deficiency in the local authority funds, he should, in any event, invoke Section 112 of the Local Government Act, 2001 to object to the proposed amendment.

Section 112 provides:

(1) Where a proposal is made at a meeting of a local authority or a joint 

body to do or effect any act, matter or thing-

(a) which constitutes a reserved function or is mentioned in a 

resolution under section 140, and

(b) in consequence of which an illegal payment is to be made out of 

the funds of the local authority or joint body, or a deficiency or loss is likely to result in or to such funds,

the manager (or, in his or her absence, such other employee as may be nominated by the manager) shall object and state the grounds of his or her objection, and, if a decision is taken on the proposal, the names of the members present and voting for and against the decision and abstaining from voting on the decision shall be recorded in the minutes of the meeting.

(2) Where, in accordance with subsection (1), the names of the persons  voting for a decision to do or effect any act, matter or thing are recorded in the minutes of the meeting of a local authority or joint body, those persons shall be surcharged on any surcharge or charged on any charge that may subsequently be made as a result of the decision as if they had made or authorised the making of the payment or caused the loss or deficiency, and no other person is to be surcharged or charged.


The amendment proposed by the Tallaght Area Committee appears attractive in that it makes provision for a more direct route alignment by the elimination of the link through to the Fitzmaurice Road.  However, leaving aside the traffic and other benefits that will accrue if the Fitzmaurice Road link is maintained, the amended route has serious financial implications for the local authority for the following reasons

1. there is no land cost involved for the provision of the road link through to the Fitzmaurice Road as that route goes through Rathcoole Park which is in the ownership of the County Council whereas the amended route will necessitate the acquisition of privately owned land under the local authority’s compulsory purchase powers and the payment of substantial compensation to landowners. 

2. In February 1996 the County Council approved the sale of approximately 26 acres of land at Rathcoole to the GAA Dublin County Board for the development of playing facilities. The Dublin County Board paid to the County Council the equivalent of €250,000. The sale of the land is subject to a condition that the County Council provide right of way access to the land. In compliance with its contractual obligations, provision is made in the proposed route to provide such right of way access from Fitzmaurice Road. No land acquisition costs are involved as the right of way provision is made across land in the ownership of the County Council. The proposed route amendment, however, does not provide for such access to the GAA lands, which means that the Council will have to provide alternative access at an additional cost. This additional cost will inevitably result in a loss of funds to the Council as the amended route will necessitate the acquisition of privately owned land under the local authority’s compulsory purchase powers and the payment of substantial compensation to landowners. If the right of way access is not provided from the amended route, the County Council will undoubtedly be sued for damages for breach of contract and legal costs.  

3. The County Council approved plans for the provision of a Group Housing Scheme for 10 Traveller families on the 10th November 1997.  The road scheme as proposed incorporates road access to this housing scheme from Fitzmaurice Road. The proposed amendment omits this road access, which will inevitably result in a loss of funds to the Council, as an alternative access will have to be provided at an additional cost. Furthermore, the County Council has a statutory duty to provide such accommodation and any undue delay in providing the Scheme because of access related difficulties is likely to result in High Court judicial review proceedings taken by one of more of the Traveller families seeking Orders of Mandamus against the Council to provide the approved scheme. 

In the circumstances, the County Manager should advise the members of the Council before the proposed amendment is put to the vote that the names of the members present and voting for and against the decision and those abstaining from voting shall be recorded in the minutes. Most importantly, the Manager should warn the members that in accordance with Section 112 of the 2001 Act those members who vote in favour of the proposal will be liable to surcharge on any surcharge or, charged on any charge, subsequently made as a result of the decision as if they had made or authorised the making of the payment or caused the loss or deficiency and that no other person will be held liable.

It is open to the County Manager to object to the proposed amendment on planning grounds and to invoke Section 112 for the purpose of stating objections to the proposed amendment on the grounds that it is likely to have serious financial implications for the local authority’s funds. 

If the County Council adopts a resolution to proceed with the proposal as amended and the County Manager forms the view that a resolution is unlawful or unreasonable, he may treat the resolution as invalid and not binding upon him.

If I can be of any further assistance, please do not hesitate to contact me.

Yours sincerely,

_________________

CAROL O’FARRELL

