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MEETING OF SOUTH DUBLIN COUNTY COUNCIL

MONDAY 10th July 2006
ITEM NO. H (7)h

Development Department,

County Hall,

Town Centre,

Tallaght, 

Dublin 24

30th June, 2006

TO: EACH MEMBER OF SOUTH DUBLIN COUNTY COUNCIL.

GC 112/3 

Re:  
Proposed disposal of a site comprising 32 acres or thereabouts at Grange Castle Golf Course, Nangor Road, Dublin 22 for the development of a New Club House, Hotel, Leisure Centre and Residential Development to The Menolly Group.
A site comprising of circa 32 acres or thereabouts in the north west corner of Grange Castle Golf Course is zoned in accordance with specific Local Zoning Objective 7 of the County Development Plan 2004 – 2010:- 

“ Provide for development of a hotel, golf course activities, golf apartments, golf clubhouse, and associated residential units at Grange Castle Golf Course, integrated with Kilcarbery House”

The proposal is also in accordance with the Grange Castle Masterplan (www.grangecastle.ie) for the area. 

Following the redevelopment and extension of the Golf Course from 18 to 27 holes these surplus lands are available to provide for a flagship development which will enhance and complement adjoining residential areas, the Golf Course and Grange Castle Business Park. 
The proposed development was the subject of a 2 phase tendering process in compliance with EU Procurement. Stage 1 was a request for expressions of interest followed by Stage 2 comprising the issue of a detailed brief to 5 selected developers from Stage 1. The five detailed proposals were examined by an assessment panel and they recommended that The Menolly Group of Companies having their registered offices (The Menolly Group) at  proposal be invited into the negotiated procedure. Following negotiations the Council’s Chief Valuer has recommended that the Menolly Group’s proposal be accepted. 
It is proposed in accordance with Section 211 of the Planning and Development Act, 2000 and subject to the provisions of Section 183 of the Local Government Act 2001 that the Council dispose of a site comprising 32 acres or thereabouts at Grange Castle Golf Course to The Menolly Group of companies having their registered offices at , 4 The Mall, Main Street, Lucan, Co. Dublin subject to the following terms and conditions as recommended by the Council’s Chief Valuer:- 

1. That the lands forming the subject matter of this proposal are as shown on the site plan attached to the Request for Proposals document and extend to c. 32 acres. The site plan is subject to final survey and a formal disposal map shall be prepared by the Council for inclusion in the legal documents. 

Notes:

(a) The Developer will be required to enter into a restrictive covenant and commitment to make all commercial facilities development on the lands available to the general public. 

(b) That prior to the taking in charge of the roads (and open spaces within the Development) the Council will retain a right of way for all purposes and specifically full and adequate access over the said roads and, if required, to the existing road area, leading to the council’s retained lands to the South and West. 

(c) The Council will retain wayleaves and rights of connection to all services, new or existing, in the subject lands for all purposes. 

2
That the aggregate consideration from the Menolly Group to the Council shall be in the sum of €50,653,450 (fifty million, six hundred and fifty-three thousand, four hundred and fifty euro) comprising:

(a)
Monetary consideration in the sum of €46,020,000 (forty-six million, twenty thousand euro), and

(b)
A new golf clubhouse and associated car parking to a cost of at least €4,633,450 (four million, six hundred and thirty-three thousand, four hundred and fifty euro).  Such cost to be increased by an indexed amount (utilising the Construction Cost Index of the Department of the Environment, Heritage and Local Government) from the date of approval of this proposal by the Councillors to the date of completion of the relevant works.  A detailed specification for the new clubhouse shall be agreed between the parties and included with the contract documentation.

Notes:

(a)
The Council shall be entitled to expend a further sum of its own monies on the golf clubhouse and/or the car parking area, if required, as specified at final design stage.

(b)
The total number of residential units allowable as part of the Development of the lands at (1), shall not exceed 280 units in total but subject to design requirements an additional amount of up to 10 units is permissible.  

(c)
There shall be no monetary ‘uplift clause’ in the Agreement.

3
That the monetary consideration due to the Council shall be payable as follows:

(a)
10% of the sum at 2(a) i.e. €4,602,000 (four million, six hundred and two thousand euro) on 30th November, 2006 or, on signing and exchange of legal documentation in agreed terms, whichever is the earlier (see 6 below).  Such documentation to be ready for execution by the parties within ten weeks of the date of issue of the formal approval of the transaction by the Council.  The Menolly Group must execute and return such documentation within two weeks of receipt of same. This sum to be refunded (without the payment of interest thereon) in the event that legal documentation is not executed or, the development proposed for the site does not receive planning permission.

(b)
35% on the transfer of title upon the substantial commencement of the works and accommodation in Phase 1.

(c)
30% on the transfer of title upon the substantial commencement of the works and accommodation in Phase 2.

(d)
25% on the transfer of title upon the substantial commencement of the works and accommodation in Phase 3.

4
That The Menolly Group must apply for full permission (and if required, following such application provide an Environmental Impact Statement) for the entire development on the lands at (1) utilising Henry J. Lyons, Architects, not later than 30th November, 2006.  The Menolly Group must forward a copy of the building programme to the Council within three months of the date of final grant of planning permission or at least one month before work commences on each phase of the Development, whichever is the earlier.

5. That if the construction works have not commenced within six months of the date of final grant of planning permission for the development or 1st December, 2007, whichever is the later, or if construction works on Phase 1 are not practically completed within eighteen months from the date of commencement of such works, or if planning permission for the Development is either refused or granted subject to onerous conditions by An Bord Pleanála, then either party may by written notification rescind the agreement.  In such event any monies paid under 2 and 3 above shall be repaid without the payment of interest. 


Note:  The entire Development must be completed under one building contract in not more than three consecutive phases within a contract period of 42 months from the date of grant of planning permission and in accordance with the programme of works to be set out in the appendices to the Agreement.  Phases must include the completion of the following:

Phase 1 will consist of the access/exit avenue (excluding final surface), golf clubhouse and associated car park, and the residential units to the west of the access.
Phase 2 will consist of the hotel & leisure centre and any apartments structurally integral therewith. 
Phase 3 will consist of the remainder of the Development.
 

No part of Phase 3 shall be sold or occupied prior to practical completion of Phases 1 and 2.  

The Council shall prepare maps showing the areas to be included in each phase.                                                                                                                       

NB: Substantially commenced shall mean complete to roof plate level.
Practical completion shall be in accordance with GDLA contract requirements.

Works on the entire site may proceed contemporaneously but title will only transfer in the order set out in 3 above i.e. on the substantial commencement of Phase 1 in the first instance.  

6
That the land shall be disposed of by way of Leasehold Building Agreements i.e. an Agreement to Lease(s), incorporating building licence provisions, followed by the Grant of a 999 year Lease(s) when the phase(s) of development are substantially commenced. 


Subsequent to the grant of leasehold title, freehold title to phases of the Development (or at the absolute discretion of the Council to individual buildings or elements thereof) shall be made available by the Council for nominal sum of €100 (one hundred euro) per item subject to full completion of the relevant phases of development to taking in charge standard as certified by the appropriate Council officials.  The Agreement to lease and other legal documentation shall be drafted by the Council’s solicitor and shall include terms and conditions normally included in such documents and shall include the Request For Proposals document.  See also 19 below.
7
That Menolly Group Limited shall undertake not to use the lands for any purposes other than that of carrying out the proposed agreed development.  The parameters, numbers and specifications of which are as set out in detail in the tender brief and which shall form part of the contract documents.

Note: The Menolly Groups team of advisors must, on receipt of the necessary approvals to this disposal, enter into pre-planning discussions with the Council’s Planners, Architects and other relevant officials to clarify, specify, elucidate and ‘fine tune’, if necessary, the Development proposed in the tender submission and subsequently agreed with the Economic Development Department of South Dublin County Council.

8
That as part of this agreement Menolly Group shall pay any Council financial contributions under the Development Contributions Scheme (as set out in the Request For Proposals document) applicable to the Development, as stipulated (including the phased payment thereof) as a condition of the grant of planning permission for the land.  The Menolly Group being aware of the level of financial contributions required agrees not to exercise any right to appeal against the financial contributions.


The Menolly Group must satisfy itself as to the capacity of existing or proposed services to service the intended development.  

9
That all site investigations (including archaeological investigations), groundworks, tree preservation and tree surgery, services connections, development and associated costs incurred in the delivery of the entire completed development on the lands shall be borne by the Menolly Group.

10
That The Menolly Group shall build nothing (except with the prior written approval of the Council) on the lands except the buildings shown on the approved drawings and for which planning permission has been granted.

11
That an Agreement for Lease is not to operate as a lease and it shall not be transferable save in the case of a financial institution which has entered into a mortgage with the Menolly Group which mortgage must be approved by the Council in writing and must have been entered into specifically for the purposes of financing The Menolly Group to undertake the development of the site.

12
That South Dublin County Council reserves the right, exercised reasonably and on the issue by the Council of a letter of notice at least two weeks prior to the event, to re-enter on the land/any part thereof and resume possession thereof should the Menolly Group fail to commence and complete the buildings or phases of development within the periods specified at 5 above or in the event of the dissolution, bankruptcy of the Menolly Group save in the case of a Financial Institution which has entered into a mortgage with the Menolly Group for the purposes of financing the development of the land.

13
That during the building period and pending the grant of leases, the Menolly Group will insure the buildings against fire and all other insurable risks with an approved insurance company and pay all necessary premiums.


The insurance shall be in the joint names of the Menolly Group and the Council and will be for such an amount as will provide cover for the full Reinstatement Value of so much of the building as is erected at any time together with a sum for Professional Fees and removal of debris charges.


The Menolly Group shall also indemnify South Dublin County Council against any claim for compensation which might / may be made by any party arising out of building works being carried out on the site, or any working areas or on any access points thereto.

14
That the Council and the Dublin Transportation Office shall be carrying out road improvements (including the provision of bus/cycle lanes) to the Nangor Road.  It is expected that such works shall commence within a year and the Council and the Dublin Transportation Office shall complete the works, as approved.  These works, insofar as they affect these lands at all, shall adequately facilitate both road access for construction and operation of the proposed Development.  Such works will also facilitate both road access and services/utilities availability to all approved developments on the lands, subject to planning permission.  

Both parties shall use their best endeavours to ensure that any interaction between respective contractors employed to carry out building or road works, is carried out in an open and transparent manner with engineers and liaison officers such as to ensure that no additional contract costs accrue to either party (if applicable).

15
That upon completion of the Development no uncovered outdoor storage shall be permitted on the subject lands.  All waste disposal or recycling and such like operations shall be carried out within approved areas.  A waste plan and site storage plan shall be submitted by the Developer prior to the commencement of the Development.


16
That in addition to the restrictive covenant, rights of way and wayleave areas mentioned in condition 1 above the Council shall be entitled to further wayleaves across the lands, save for the built on sections of the site and areas critical to the operation of the commercial facilities, for any purpose and at any time, for no consideration or compensation, subject to giving the Menolly Group adequate notice and to satisfactory reinstatement of any land so affected.   However, the Council will use its best endeavours with the agreement of The Menolly Group, to minimise any adverse effects on the day-to-day operations on the lands.

17
That the protected structure known as Kilcarbery House and its environs does not form part of this disposal but any building works carried out adjoining it and its environs should have due regard to the nature and structural integrity of the building and the protected area.


The Developer must prepare a detailed structural survey (including a photographic survey) of the protected structure and protected area and which shall be agreed with the relevant Council officials, prior to the commencement of the Development.

18
That each party shall be responsible for their own professional fees in this case.

19
That the Law Agent shall draft the agreements, contracts and leases and may include further terms and conditions as deemed appropriate including an appropriate usage and Arbitration clauses in order to protect the Council’s interest in this case.  The contract documentation shall include appendices with the Request For Proposals document, a detailed specification for the new golf clubhouse and appropriate mapping.  

In the case of disputes concerning valuation issues excluding the consideration at 2 above, in the agreement the Arbitration clause shall refer to the appointment of a Chartered Valuation Surveyor to act as Arbitrator.  This person to be appointed by agreement of the parties or in default of agreement to be appointed by the President of the Society of Chartered Surveyors in the Republic of Ireland.  The cost of any Arbitration to be borne equally by the parties.

20
That The Menolly Group shall satisfy South Dublin County Council that sufficient funds are available for both the payment of the Capital Premium, and the undertaking and completing of the proposed agreed development.  This information is required prior to 31st August, 2006.

The Developer shall be required to enter into legally binding collateral guarantees (including, if necessary, parent company guarantees) and/or, at the Council’s election, performance bonds, including or incorporating collateral warranties and financial penalties, fully capable of ensuring the completion of the entire Development or phases of the Development within the construction periods specified in the agreement.


The guarantee or bond must cover the entire building cost of the Development or phases of the Development and match the amount(s) specified in the funding contract(s) for each element of the Development.

21 That The Menolly Group shall pay any V.A.T., stamp duty or other taxes arising at any stage in this transaction, including on the creation of an Agreement to Lease, a Lease or Freehold Disposal.
22. 
No agreement enforceable at law is created or intended to be created until an exchange of contracts has taken place. 
23. 
The above proposal is subject to the necessary statutory approvals and consents being obtained. 
The lands to be disposed of form part of lands acquired from Kilcarbery Ltd in 1983 and 1989 for open space, housing needs and amenity, from Mary Veronica Capps in 1967 for roads purposes, from Jason O’Sullivan and Catherine English in 2002 for future development. 

Joe Horan, 
County Manager. 
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