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The European Court Judgement is as follows:-
CASE C-320/03: EUROPEAN COURT JUDGEMENT, 15th NOVEMBER 2005.
Background to the Case.

The Tyrol Authorities adopted a regulation on 27th May 2003 banning HGVs >7.5 tonnes and carrying certain listed goods from using a section of the A12 Motorway in the Inn Valley for an indeterminate period from 1st August 2003: 

· Regulation introduced under Austrian air-pollution law (IG-L) which required measures to be taken in the event of limit values being exceeded. Nitrogen dioxide limits had been exceeded at a measuring point on the motorway section during 2002. 
· The regulation exempted HGVs beginning or ending their journeys in the territory of Innsbruck and included a number of derogations, mainly benefiting local traffic. 

· The stated purpose of the regulation was to reduce emissions of pollutants linked to human activities thereby improving air quality so as to ensure lasting protection of human, animal and plant health.

Regulation contested by the Commission, supported by Germany, Italy and The Netherlands on grounds that 

· It infringed the Community provisions on the freedom to provide transport service

· It obstructed the free movement of goods guaranteed by Articles 28EC to 30EC, and 

· Being discriminatory in its application, it could not be justified on environmental protection grounds.

Austria argued in its defence that

· It was obliged under EU Pollution Law to introduce measures to protect ambient air quality once the nitrogen dioxide levels were exceeded

· The listed goods it had banned were selected in the knowledge that transport by rail was a feasible alternative from a technical and economic point of view, and

· There were alternative routes available by road, with almost half the affected HGVs having a shorter or at least equivalent route at its disposal.

European Court Findings.

The findings of the Court were that

· The free movement of goods is one of the fundamental principles of EU Law,

· The regulation obstructed the free movement and transit of goods by prohibiting HGVs >7.5 tonnes carrying certain categories of goods from travelling along a road section of the first importance constituting one of the main routes of land communication between southern Germany and northern Italy

· The measure was incompatible with Community law obligations unless it could be objectively justified that there were overriding requirements relating to the protection of the environment and that the measure was proportionate to the aim pursued.

The Court findings on whether such justification existed were that 

· In cases where it has been established that limit values had been exceeded in the case of one or more pollutants, the relevant EU Directive on protection of ambient air quality provides that Member States shall take measures to ensure that a plan or programme is prepared or implemented for attaining the limit value within a specific time limit, and that such a plan or programme must contain a series of appropriate and coherent measures designed to reduce the pollution level in the specific circumstances of the zone concerned

· In this instance, while Austria’s duty to implement action was not disputed as the nitrogen dioxide limit had been exceeded, the regulation it introduced could not be described as a “plan” or “programme” within the meaning of the Directive 

· Before adopting a measure so radical as a total traffic ban on a section of motorway constituting a vital communication route, the Austrian authorities were under a duty to examine carefully the possibility of using less restrictive measures, and could only discount these if their inadequacy in relation to achieving its objective (protection of ambient air quality) was clearly established

· Specifically, Austria should have ensured that there was sufficient and appropriate rail capacity available to allow such a transfer before introducing the ban on use of the motorway by selected vehicles carrying specified categories of goods, and
· In light of the above, the regulation as introduced could not be justified in terms of air quality protection because it infringed the principle of proportionality, and was therefore incompatible with the free movement of goods as provided for in Articles 28 EC and 29 EC.       

Ruling of the Court (based on the above findings): 

“By prohibiting lorries over 7.5 tonnes carrying certain goods from driving on a section of the A12 motorway in the Inn Valley, the Republic of Austria has failed to fulfil its obligations under Articles 28 EC and 29 EC”

Potential relevance of EU Court’s Ruling to Motion by Councillors that Dublin City Manager be requested to introduce a ban on HGVs entering the canal cordon to access the city centre and Dublin Port following on the opening of the Dublin Port Tunnel:   

The essence of the EU Court ruling is that to restrict HGVs carrying specified goods from use of a vital communication route for an indeterminate period of time would constitute a breach of the fundamental principles of free movement of goods and  freedom to provide transport services as enshrined in EU law. 

To ban HGVs from entering the canal cordon to access the city centre and Dublin Port would seem to constitute a similar breach, at least insofar as the main  radial and associated routes to the city centre are concerned, on the grounds that these could also be described as vital communication routes. 
Of the possible alternatives, it is unlikely that one could establish or ensure that there is “sufficient and appropriate” rail capacity at present to allow transfer of transportation of goods from road to rail

In the context of SDCC, specifically, it might also be contested that 
· Re-routing HGV traffic via the M50 Northbound to access the city centre and port area via the Port Tunnel may not be a realistic or economic alternative because of the extent of diversion required for HGVs travelling via the N4, N7, N81 and N11. 

· To introduce such a requirement might be seen as giving an unfair advantage to local users contrary to the principles of free movement of goods and provision of a transport service 
· Being discriminatory in its application, it could not be justified on environmental protection grounds as it infringes the principle of proportionality

· While details of air pollutant emission rates, and the apportionment of these due to HGV traffic, are not considered here, the Court Findings confirm that such a ban could not be regarded as a “plan” or “programme” within the meaning of the Air Pollution Directive, should such a plan or programme of measures prove necessary, and

· The relevant authorities are “under a duty to examine carefully the possibility of using measures less restrictive of freedom of movement, and discount them only if their inadequacy in relation to the objective pursued is clearly established”; such measures noted in the context of the above ruling, for application to all users, include

· Restriction HGVs at peak hours

· Possibility of gradually introducing the traffic ban for various EURO classes of HGVs

· Night ban on HGVs

· Speed limits

· Introduction of an ecopoints system on road, rail and combined transport as laid down in Protocol No. 9.
DCC Draft HGV Management Strategy. 

The Motion discussed by the Area Committee in November 2005 suggested a daytime restriction on all HGVs of three axles or more between the hours of 07.00 and 19.00, unless exempted by permit issued by the Dublin City Manager. This measure is also included in the Dublin City Council Draft HGV Management Strategy, currently on display on the DCC website, in respect of which submissions are requested by Friday 10th February. 
As the proposed restriction includes the possibility of exemption for certain categories and includes for a full daytime ban rather than peak hours only, there is a possibility that it might be construed as discriminatory in its application or contrary to the free movement and transport of goods, based on the findings of the European Court in the above Ruling. 
It is recommended, therefore, that this report be forwarded to Dublin City Council with a suggestion that a formal legal opinion be obtained by the City Council prior to the introduction of the proposed or any similar restriction.          
31st January 2006. 
