COMHAIRLE CHONTAE  ÀTHA CLIATH THEAS

SOUTH DUBLIN COUNTY COUNCIL
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MONDAY 12th December, 2005
ITEM No.  H–7 (g)

Development Department,

County Hall,

Town Centre,

Tallaght, D.24

Date:
2/12/05 

To:  
Each Member of South Dublin County Council.

The Council at its meeting held on 9th June 2003 noted a proposal to dispose of a site at Cookstown Road, Fortunestown, Tallaght comprising 0.4427 hectares (1.09 acres ) or thereabouts  as shown outlined in red on Drawing No. RE 0308 to Avorado Holdings Limited, 20 Fortfield Drive, Terenure, Dublin 6 and that a Building Licence be issued to them in respect of the construction of the realigned section of Cookstown Road along the northern boundary of the above plot, subject to terms and conditions. Minute No. C/0571/03 refers.  The agreed terms envisaged the granting of an Agreement to Lease and Building Licence to Avorado Holdings Limited initially with transfer of title being effected by way of grant of a 999 year lease only when the development on site had reached eaves level and the section of road and ancillary works had been completed satisfactorily.  In the meantime, the Council has been made aware that the Bank which is financing the development requires Avorado Holdings Ltd to have satisfactory title to the lands before funds will be advanced. With a view to progressing the matter it is now proposed to grant the 999 year lease of the development lands to Avorado Holdings Ltd at the outset subject to the Company putting in place a performance bond with a reputable bank in the sum of €3.5 million in favour of South Dublin County Council. The purpose of the Bond is to guarantee the completion of the approved development on site and will remain in place for the benefit of the Council until the entire development has reached eaves level and the road and ancillary works are satisfactorily completed. 

I therefore recommend that in accordance with Section 211 of the Planning and Development Act, 2000 and subject to the provisions of Section 183 of the Local Government Act, 2001 that the Council vary the following terms for the disposal of a site at Cookstown Road, Fortunestown, Tallaght comprising 0.4427 hectares (1.09 acres ) or thereabouts as shown outlined in red on Drawing No. RE 0308 to Avorado Holdings Limited as set out hereunder: - The terms and conditions of the original disposal as outlined in Minute No. C/0571/03 otherwise to remain unchanged. 
	Existing Conditions
	Revised Conditions

	2. That the Purchaser shall pay a capital    

    premium to the Council in the sum of   

    €150,000 (one hundred and fifty thousand   

    euro) as follows:

(a)     10% on the date of execution of the 

agreement for lease or 31st July, 2003       whichever is the earlier.  Such amount to be refunded (without the payment of interest thereon) in the event that the development proposed for the site does not receive full planning permission.

 (b)    70% upon notification of the grant of

          planning permission for the proposed         

          development by the Council.

©       20% on the date Date of Grant of the

          Lease.  

    Interest at the rate of 15% per annum shall     

    apply to outstanding sums in the event of   

    failure to comply with any of the above       

    dates.


	2. That the Purchaser shall pay a capital 

    premium to the Council in the sum of     

    €150,000 (one hundred and fifty thousand   

    euro) to be paid in full on the date of    

    execution of the lease.



	3.   That along the northern boundary of the 
plot,  the subject of the disposal, the Purchaser, at his own cost, shall construct a new roadway to full "taking in charge" standard to include footpaths, drainage, lighting, grass margins, services diversions/connections, junction tie-ins with traffic lights (if required) at either end and cycle ways.  All works and materials shall be at the direction and to the specification of the Director of Transportation and County Engineer, whose agreement on all such matters shall be obtained, as soon as possible, and shall form part of the schedules to the agreement to lease.


	3.  That along the northern boundary of the 
      plot, the subject of the disposal, the Purchaser, at his own cost, shall construct a new roadway to full "taking in charge" standard to include footpaths, drainage, lighting, grass margins, services diversions/connections, junction tie-ins with traffic lights (if required) at either end and cycle ways.  The Council shall be prepared to grant the Purchaser a Building Licence in respect of the site of the proposed new roadway and ancillary works for a period of eighteen months. All works and materials shall be at the direction and to the specification of the Director of Transportation and County Engineer, whose agreement on all such matters shall be obtained as soon as possible, and shall form part of the schedules to the Building Licence.



	5.   That on receipt of the necessary statutory 
      approvals to the disposal the County  Solicitor  shall forward an Agreement for Lease to the Purchaser which must be executed and returned within four weeks of its date of issue.  In the event of it not being executed within the specified time period and the initial payment not having been paid (as set out above) the Council shall have the absolute right, exercised reasonably, to withdraw from the proposed agreement.


	5.  That on receipt of the necessary statutory 
      approvals to the revised disposal terms the County  Solicitor  shall forward a Lease to the Purchaser which must be executed and returned within four weeks of its date of issue.  In the event of it not being executed within the specified time period and the capital premium not having been paid (as set out above) the Council shall have the absolute right, exercised reasonably, to withdraw from the proposed agreement.



	6.  That the Council shall be prepared to grant 

the Purchaser a Building Licence (to include the area of the proposed new roadway and ancillary works) for a period of eighteen months and enter into an agreement for lease to ensure the satisfactory completion of the approved development within that period.  The number of apartments, if any,  provided on the site,  shall not exceed 40 units and there shall be no access points from the development onto the new road (i.e. the realigned Cookstown Road).
	6.  Deleted in full.

	7.   That as soon as building works have reached eaves level to the entire of the development and the proposed new road and all ancillary works are completed and if all works have been carried out to the satisfaction of the Director of Planning, the Council will grant the Purchaser a lease of the property.  The lease shall be for a term of 999 years (commencing from a date to be agreed upon) subject to a rent of €70.00 per annum and shall include a building covenant to satisfactorily complete the approved development.  For conveyancing reasons the lease may at the County Solicitor's discretion include or exclude the social (or affordable) housing units and associated car spaces which are to transfer to the Council.

      The Lessee will have the option to acquire the Council's fee simple interest in the property excluding Council's accommodation and any wayleaves or rights of way required for the sum of €700 (seven hundred euro) plus the proper legal costs of transfer on satisfactory completion of the entire development as certified by the Director of Planning.


	7.  That the Council will grant the Purchaser 
     a  lease of the site for a term of 999 years       

 (commencing from a date to be agreed      

    upon)subject to a rent of €70.00 per    annum and shall include a building covenant to satisfactorily complete the approved  development.  

     The Purchaser shall also put in place a

performance bond with a reputable bank in the sum of €3,500,000 (three million five hundred thousand euro) in favour of the Council. The Bond will guarantee the completion of the approved development on the site and will remain in place to the benefit of the Council until building works have reached eaves level to the entire of the development and the proposed new road and all ancillary works are completed. The building works to be completed within a specified period of eighteen months.

     For conveyancing reasons the lease may            

     at the County Solicitor’s discretion    

     include or exclude the social (or affordable) housing units and associated car spaces which are to transfer to the Council.

The Lessee will have the option to acquire the Council's fee simple interest in the property excluding Council's accommodation and any wayleaves or rights of way required for the sum of €700 (seven hundred euro) plus the proper legal costs of transfer on satisfactory completion of the entire development as certified by the Director of Planning.



	8. That the Purchaser shall undertake not to use the

    site for any other purposes other than that of     

    carrying out the approved development.
	8.  That the Purchaser shall undertake not to 
use the site for any other purposes other than that of carrying out the approved development.  The approved development shall mean the development on site for which planning permission has been obtained. The number of apartments, if any, provided on site, shall not exceed 40 units and there shall be no access points from the development onto the new road (i.e. the realigned Cookstown Road). 

    Note:  15% of the apartment units shall be reserved for social and affordable housing in accordance with the provisions of the Council's Housing Strategy and Part V of the Planning & Development Act 2000 as amended.  The Purchaser must discuss this aspect (including costings) with the Council's Housing Department at an early date.  The Council will also require title to an appropriate number of car spaces.  In the case of underground car spaces (if any) for the said housing units these must be provided at building cost plus VAT but in any event at not more than €25,000 (twenty five thousand euro) inclusive of VAT per space.



	11. That South Dublin County Council reserves the 
right to re-enter on the site and resume  possession thereof should the Purchaser fail to commence and complete the buildings and the proposed new road and all ancillary works within the specified period or in the event of the Purchaser’s bankruptcy or insolvency save in the case of a financial institution which has entered into a mortgage with the Purchaser for the purposes of financing the development of the site.
	11.  That South Dublin County Council 
reserves the right to re-enter on the site and to implement the performance bond put in place by the Purchaser in accordance with Clause 7 hereof  should the Purchaser fail to commence and complete the approved development including the proposed new road and all ancillary works within the specified period or in the event of the Purchaser’s bankruptcy or insolvency. 

	12. That during the building period and pending the
grant of the lease, the Purchaser will insure the buildings against fire and all other insurable risks with an approved insurance company and pay all necessary premiums.

The insurance shall be in the joint names of the parties and will be for such an amount as will provide cover for the full reinstatement value of so much of the building as is erected at any time together with a sum for professional fees and removal of debris charges.

       The Purchaser shall also indemnify South County Council against any claim for compensation which might/may be made by any party arising out of building works being carried out on the site, or on any working areas or on any access points thereto.  The minimum limit of indemnity required by the Council is €6.4 million (six million, four hundred thousand euro) for any one accident.


	12.  That during the building period, the

Purchaser will insure the buildings against fire and all other insurable risks with an approved insurance company and pay all necessary premiums.

The insurance will be for such an amount as will provide cover for the full reinstatement value of so much of the building as is erected at any time together with a sum for professional fees and removal of debris charges. The Council’s interest will be noted on the policy.

       The Purchaser shall also indemnify South County Council against any claim for compensation which might/may be made by any party arising out of building works being carried out on the site, or on any working areas or on any access points thereto.  The minimum limit of indemnity required by the Council is €6.4 million (six million, four hundred thousand euro) for any one accident.



	13. That pre-planning application discussions take

      place at an early date.

      Note:  15% of the apartment units shall be reserved for social and affordable housing in accordance with the provisions of the Council's Housing Strategy and Part V of the Planning & Development Act 2000 as amended.  The Purchaser must discuss this aspect (including costings) with the Council's Housing Department at an early date.  The Council will also require title to an appropriate number of car spaces.  In the case of underground car spaces (if any) for the said housing units these must be provided at building cost plus VAT but in any event at not more than €25,000 (twenty five thousand euro) inclusive of VAT per space.


	13.  Deleted in full.

	14. That the Purchaser must apply for full planning 

    early date, but at all events not later than a date   

    eight weeks after the date of receipt of the

    necessary approvals and consents to the disposal.


	14. Deleted in full.

	15. That the construction programme setting out the 
projected timings of the various development works must be available for agreement with the Director of Planning and the Director of Transportation & County Engineer within four weeks of the date of receipt of planning permission for the development. Building works must commence within a period of two months following the date upon which planning permission is granted.  The agreement may, at the absolute discretion of the Council, be rescinded if the Purchaser fails to make an application for planning permission within the specified period or fails to commence building works within the set period.


	15.  That the construction programme setting 
out the projected timings of the various development works must be available for agreement with the Director of Planning and the Director of Transportation & County Engineer within four weeks of the date of execution of the Lease. Building works must commence within a period of two months following the date of execution of the Lease.  



	16. That as part of this proposed agreement the Purchaser 
shall at the date of entry onto the site for the purpose of commencing the construction of the development pay any Council financial contributions, applicable generally in the Council area at the time and required as a condition of the grant of planning permission (these maybe discussed in more detail in pre-planning application discussions).  No appeal to be made in respect of any of the above mentioned financial contributions.


	16.  That  the Purchaser shall at the date of 
entry onto the site for the purpose of commencing the construction of the development pay any Council financial contributions, applicable generally in the Council area at the time and required as a condition of the grant of planning permission (these maybe discussed in more detail in pre-planning application discussions).  No appeal to be made in respect of any of the above mentioned financial contributions.



	22. That the Purchaser shall satisfy the Council that

      sufficient funds are available for both the         

      payment of the Capital Premium and the

      undertaking and completing of the proposed

      agreed development.  This information is

      required prior to 30th June, 2003.


	22.  That the Purchaser shall satisfy the 
Council that sufficient funds are available for both the payment of the Capital Premium and the undertaking and completing of the proposed agreed development.  This information is required prior to the issue of the lease.




_____________________

J. Horan,

County Manager

Note: Planning permission for the development of the above site was granted  on 2/9/2004 -Planning Reg. Ref. SD04A/0373. 

