REPORT ON DRAFT DEVELOPMENT CONTRIBUTION SCHEME

Examination of 2010-2017 Development Contribution Scheme:
The examination of the 2010-2017 Development Contribution Scheme was framed by a Working Group on Economic Strategy comprising the executive, elected members and sectoral representatives and was informed by research by the Planning Dept and Deloitte Financial Consultants.
The Draft Development Contribution Scheme 2013 – 2015 that resulted from this process was considered by the Economic Development SPC on 4th September 2012 and the Council on 10th September 2012. Following referral of the draft scheme to the Councils Organisation, Procedures and Finance Committee and consideration by same at its meeting on 20th September 2012, the referral of the Draft revised Development Contribution Scheme 2013 - 2015 to the October Council meeting was agreed.

Having considered the attached reports and presentations at the Council meeting of 8th October 2012, the elected members recommended that the public consultation process in respect of the Draft Development Contribution Scheme 2013 - 2015 commence on October 10th 2012, with a view to bringing the matter to the January 2013 Council meeting for decision by the elected members.

Public Consultation
Notice of the Draft Development Contribution Scheme 2013 – 2015 was published in the Irish Times  and The Echo confirming that the Draft Scheme was on public display from Wednesday 10th October 2012 to Wednesday 21st November 2012 inclusive.  Copies of the Draft Scheme were available for public inspection at Council Offices and Libraries throughout the County and on the Council’s website for the duration of the consultation phase.  
Copies of the Draft Scheme and Consultants report were also circulated to
· the elected members of the Council, 
· the South Dublin County Development Board, 
· An Bord Pleanala, 
· the Minister for the Environment, Community & Local Government, 
· the Councils Economic Development SPC and 
· South Dublin County Enterprise Board.  
Submissions or observations with respect to the Draft Scheme were accepted up to close of business on 21st November, 2012.

Circular letter PD5/07, dated 9th May, 2007 from the Department of the Environment, Heritage & Local Government, contained guidelines to Local Authorities in preparing Section 48 Schemes.  Draft Guidelines published by the Department of Environment, Community and Local Government in June 2012 have been considered albeit they are still at Draft stage. Furthermore, as per the draft guidelines, local authorities that have not reviewed their Schemes since 01/01/2009 are required to do so, however South Dublin County Council has reviewed its scheme since 2009 with the Councils existing Scheme effective from 01/01/2010.
It should be also noted that the Draft Guidance above was also discussed by the elected members at their meeting on September 10th 2012 and that a submission in response to the draft guidance was made on behalf of the Councils elected members.
The Manager is required to prepare a report on the submissions/observations received not later than four weeks after the expiration of the public display period.  The Council not later than six weeks after receipt of the Managers report, must decide by resolution to vary, modify on make the Scheme as submitted by the Manager.  It is intended that should the scheme be adopted by the elected members at the Council meeting on January 14th 2013 that it will be operative to 31st December 2015, subject to the terms therein.  
Submissions:

A list of submissions received during the public consultation phase and a summary of the issues raised together with the Managers Response is set out below.  Six submissions were received;

1. Gerry Kenny, Kennys Pub, Lucan.
2. O’Connor Whelan on behalf of Aldi Stores (Ireland) Ltd.

3. Cunnane, Stratton, Reynolds on behalf of Tesco Ireland.

4. Davy Hickey Properties Ltd.

5. Construction Industry Federation/Irish Home Builders Association

6. Castlethorn Construction
Summary of Issues and Managers Response
The issues are listed in order of the frequency they were raised in the submissions. 

	
	ISSUE


	COUNCIL’S RESPONSE
	RECOMMENDATION

	1
	Support the reductions and exemptions proposed in the Draft Scheme.


	Noted
	No Change


	2
	Scheme does not comply with Draft Guidelines issued by the Department of Environment, Community & Local Government.
	The Draft Guidelines issued (27th June 2012) when the Draft Scheme was at an advanced stage of preparation (the consultants report was produced on 5 July 2012) and have not been finalised by the Department.  The guidelines relate to Schemes that have not been reviewed since 1st January, 2009.  The Councils’ current Scheme was reviewed subsequent to that date becoming effective on 1st January, 2010.  Notwithstanding this, the guidelines were considered in the preparation of the Draft Scheme and implemented in so far as was practical within the constraints of the current statutory function of DCS; to fund capital projects. The elected members have been actively involved in the development of the Draft DCS and have formally expressed their views in relation to the draft guidance in their submission to the DEHLG. Given that the adoption of DCS is a reserved function, the views of the elected members are reflected in the draft DCS.
	No Change



	3
	Scale of reduction and duration of scheme are inadequate
	The 26% reduction reflects movement in the TPI since 2009 when the current scheme was prepared. The trend in this index is mirrored in the CSO RPPI and therefore is consistent with economic indicators. A number of submissions advocate the TPI as an appropriate benchmark to determine cost inputs and it is the movement in this index that has been used to determine the reduction. 
The statutory purpose of the DCS is to fund capital requirements for the County. Therefore it is vital to achieve a balance between the requirement for funding of public infrastructure and the need to encourage economic activity and sustainable development, as advocated by the Draft Departmental Guidance on DCS.
It is felt that reductions beyond the 26% level or for a prolonged period will jeopardise the delivery of future infrastructure. 
Limiting the duration of the scheme to 3 years is also in recognition of the changing and uncertain funding environment for local authorities. It also will permit a further scheme to be considered in the context of finalised Department guidance. However reducing and freezing the rate for at least two years seeks to give some certainty to development decisions in a generally otherwise uncertain climate for all stakeholders.
	No change

	4
	Duplication of charging with property tax and water charge 
	It is premature at this stage to identify what infrastructure will be funded by proposed property tax; how much will be allocated or if indeed the funding from such future sources may be diverted to the revenue area only. The Draft Circular from the Department also advises local authorities to continue to provide for water services infrastructure in their schemes until further guidance is issued. 
	No change

	5
	Expand exemption for change of use applications
	The current change of use exemption in the draft scheme is generous in that it allows credit for the quantum of development previously paid for (not just the amount paid). This results in a nil charge for most exclusively change of use developments. 

Only additional floor area contained in a “change of use” proposal will be liable for DCS charges, where previous payments have been made. It is felt that to exempt existing developments that had not previously paid a contribution would be inequitable.
	No change 

	6
	Terms of scheme should apply retrospectively to extant permissions 
	The terms of a DCS apply to permissions granted from the effective date of the scheme and cannot be retrospective in accordance with the statutory requirements of Section 48.
	No change

	7
	Scheme should promote development in strategic areas/core strategy
	While this local authority can see certain benefits in using incentives to promote sustainable development in appropriate locations, these must be balanced with the overall county-wide statutory responsibility to fund capital infrastructure. The current legislation clearly intends the contribution scheme primarily as a funding mechanism. In this context it is difficult to achieve multiple competing objectives, such as 
· maximising capital income, 
· incentivising development in strategic/preferred zones and 
· incentivising employment intensive development/further exemptions. 

The changing funding environment reinforces the requirement for a fundamental review of capital funding mechanisms rather than a series of separate competing objectives which will most likely further dilute the income needed to provide infrastructure.

It is considered therefore that the promotion of development of areas prioritised in core strategies is not appropriate via reduced development contributions, given the statutory position and the necessity to use the scheme to fund infrastructure.  Promotion of development in strategic areas is currently implemented by using the development management mechanism informed by the County Development Plan and Local Area Plans/SDZs etc.
	No change

	8
	“Offsets” policy should be outlined in scheme 
	“Offsets” or the construction of infrastructure that is over and above that required to service the development in question, and will benefit alternative existing or future developments, is provided for under Section 34(4)(m) of the Planning and Development Acts 2000-2011 and it is not deemed necessary to re-iterate this in a scheme.
	No change

	9
	Reduced rate for jobs intensive development, state supported business and town centre developments
	These exemptions would have a consequent impact on the provision of public infrastructure and facilities which is the primary statutory function of Development Contribution Schemes (as outlined in 2 and 7 above).  It is worth noting that a reduction in one rate of contribution has to be balanced by an increase in another to achieve the level of return provided for.  

The overall 26% reduction proposed in the Draft Scheme provides significant reduction in rates across the county. 

It is also the case that a number of specific exemptions in relation to change of use, demolition and re-build and partial exemptions in relation to extensions are likely to benefit businesses and town centre development. 
	No change

	10
	Flexibility in payment of contribution should be applied
	The Planning Development Acts 2000-2011 permit a local authority to agree to the payment of the development contribution on a phased basis. The Draft Scheme re-states this provision (Clause 12). Operationally the Council discuss and agree reasonable proposals in this regard prior to or at commencement, with a significantly increased incidence of same given the current economic environment. 
	No change

	11
	Projects to be funded should be re-costed, reduced, prioritised and projects and contributions reported on annually
	The basis for determination of a contribution under the Draft Development Contribution Scheme 2013-2015 was originally set out in the Councils Development Contribution Scheme 2010-2017 adopted by the elected members as recently as 14th December 2009. The analysis supporting the current scheme was contained in the Deloitte Report dated the 9th September 2009 which examined classes of projects to be included in the scheme, the estimated cost of such projects, funding sources, existing user benefit and the development potential of zoned lands.
As consideration of market conditions is a decisive factor in setting the contribution rate, the 2013-2015 Draft Scheme is supported by a revised assessment of market conditions in the July 2012 report by Deloitte Consultants, resulting in the proposed reduction of 26%. 

In terms of prioritising projects and reporting it should be noted that the project lists contained in development contribution schemes are indicative, and are not intended to be exhaustive or exclusive. Project funding must be adaptable to changing objectives and requirements as priorities may change over the life of a Scheme. Furthermore in terms of reporting and controlling expenditure financial contributions collected are accounted for in a separate Capital account and are used to part finance the Councils’ Capital Works Programme which is approved by the elected Members on an annual basis.  Details of expenditure are also included in the Councils’ Annual Financial Statement.
This Capital Works Programme serves to review and prioritise projects annually when considered by the elected members and is a more reliable source of confirming how development contributions are allocated than the indicative contribution scheme lists. 
	No change

	12
	Scheme should provide for existing and future user benefit
	The basis for the Draft 2013-2015 Scheme is underpinned by the details and analysis in the Deloitte Report for the existing Scheme.  Discount percentages as to the benefit of future projects to existing development were provided by the various departments of the Council. This information was analysed by the Consultants and appropriate reductions were applied to the gross projects costs (page 37) on this basis. As per 11. above the data framing the 2010-2017 Scheme is still relevant for the purposes of framing the 2013-2015 scheme and it is therefore not considered appropriate to make further allowances in this regard.   
Furthermore as the recent census results do not indicate significant population shifts within the county the revision of existing user benefit is not deemed necessary. 
	No change

	13
	Waivers should be introduced to support broadband and sustainable energy projects
	The Council encourages the attraction and development of broadband and sustainable energy projects and the members will be particularly aware of the proactive role that the Council has fulfilled in the area of sustainable energy and telecommunications policy. 

The Council has a specific exemption (10 (xiv) in relation to renewable energy projects and it anticipated that broadband or telecommunication projects will fall within the schedule of exemptions 10(xx) provided in the Draft Scheme.
	No change

	14
	Reductions should apply for developers who paid elsewhere in the County and develop further projects
	Contribution Schemes are predicated on the quantum of potential development in administrative area of the Council, and the identity of any developer cannot be considered a relevant factor.
	No change

	15
	Exemptions for renovation of protected structures
	The existing proposed generous exemption in relation to Protected Structures allows for a 30% reduction in the contribution for development involving permitted works to protected structures, including extension of floor areas or changes of use. This exemption is subject to the exemption clause for change of use developments. This 30% reduction when coupled with the proposed 26% reduction in the draft scheme is considered to be a significant reduction.  
	No change

	16
	Refund if project is cancelled
	The Draft Scheme under consideration is county-wide and based on the indicative project list. There is no statutory provision for refund of contributions paid under a DCS made under Section 48(2)(a) if a project is cancelled as the contributions paid are not project specific. 

There is a specific statutory mechanism (Section 48(12)) for the refund of special development contributions (as defined in 48(2)(c). However these are different in character to contributions under a scheme, Section 48(2)(a).  Additionally Section 49 Supplementary Development Contributions are applied to fund a particular project and are refundable in the event of cancellation.
	No change

	17
	Reduction does not reflect the high proportion of overall development costs that contribution represents 
	Based on the CSO Residential Property Price Index development contributions represented approximately 5% of the average price of a house in the Dublin area when the current Scheme was adopted in 2009. This % increased to circa 6.5% since as the average house price has fallen. The proposed rate provided in the Draft Scheme restores the 5% level.  This is not considered to be excessive having regard to the costs involved in providing the infrastructure to service new developments. 

Furthermore the Council has proposed the 26% reduction based on the fall in the Tender Price Index prior to the adoption of the current scheme, which has the effect of bringing the contribution back towards the 5% amount. 

It is in any event acknowledged in submissions and in the Deloitte report that the unavailability of funding is now the decisive factor in the current depressed development sector and not the level of contributions. 
	No change

	18
	Double charging needs to be addressed in the scheme
	The issue of double charging can only arise in the case of change of use or demolition and is addressed under 5 above.
	No change

	19
	A rate for retail developments should be set based on net sales area
	The basis for the Draft Scheme is underpinned by the details and analysis in the Deloitte report for the existing 2010-2017 Scheme.  Consideration was given to the potential quantum of development in the County, excluding the schedule of exemption/reductions, when determining contribution levels and potential return.  The entire floor area of non exempt developments is therefore factored into both the Scheme and the funding required to provide the public infrastructure to support development.  

It should be noted that the benefit to retail development of public infrastructure and facilities is not confined to the sales area and equally the sales area alone does not create a demand for infrastructure. Furthermore a retail development could not function without the ancillary parts such as open storage, car parking or plant, all of which are allowed reduced contributions or waived in the Draft Scheme. In addition the Council has proposed an exemption of 40sq m for first extensions to non-residential developments. 

These exemptions are considerable and it should also be noted that the rate for non-residential development is 8% less than that for residential development. 
	No change

	20
	Contributions should be refunded in non viable/demolished developments
	Contributions are payable in the event that a permission has been availed of. Considerations as to refunds are only possible in cases where permission has expired and where it has been proven that the permission was not availed of.
	No change. Not appropriate for a scheme. 

	21
	Section 49 levies should only be paid when a project is completed
	This scheme deals only with Section 48 requirements.

As contributions under Section 49 are intended to form part of the funding platform to ensure that a project is completed it is appropriate that, following adoption of a Section 49 Supplementary Contributions Scheme, the contribution be paid as per the conditions of a planning permission. 

Section 49 contributions are refundable in the event that a formal decision not to proceed with the Project is taken. In the case of South Dublin County Council in relation to the Metro West Project, the Council has adhered to this statutory process and refunded contributions following the decision not to proceed with this project.  
	Not applicable


It is recommended that the Draft Section 48 Development Contribution Scheme 2013-2015 attached be adopted, subject to a single minor correction below, intended to reflect the anticipated adoption of the draft scheme in January 2013;
Section 9:

Note 1:  These rates of contribution shall be effective from 1st January 2013 until 31st December 2014 for all permissions granted from and including January 15th 2013 to 31st December 2014 inclusive, within the administrative area of South Dublin County Council, irrespective of when the planning application was submitted. Indexation in accordance with the Tender Price Index may be applied, to be effective from 1st January 2015 for permissions granted after this date, having regard to the prevailing economic circumstances, subject to the approval of the Council. 
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