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The Mayor, Councillor E. Maloney presided.
Apologies for inability to attend were received from Cllr S. Crowe. 

Cllr C. Brophy raised the issue of the submission of legal advice to the Members.

Following Cllr Brophy’s comments, there was further discussions to which Councillors R. Dowds, W. Lavelle, C. King, C. Keane, C. Brophy contributed, Mr. J. Horan, and F. Nevin responded to queries raised.

The County Manager outlined to the Members his duties in respect of legal advice to the Members, drew the Member’s attention to the legal advice circulated with the agenda and undertook to arrange for further legal advice should any additional issues arise.
Mot (25) 0910 
Item ID: 24520
It was proposed by Cllr R. Dowds and seconded by Cllr T. Ridge:
The Grand Canal 12th Lock Master Plan is subject to the following:-

1. The Grand Canal Way should be developed on the North Side westbound to Hazelhatch but not on the South Side. 

2. Traffic control for cyclists safety at the 12th Lock Bridge. 

3. The 3 storey Mill Building adjacent to the 12th Lock Bridge should be included in the list of protected structures. 

4. The Grand Canal should not be used as a flood relief route. 

5. Any restorative work on the Grand Canal should not impact negatively on the local natural environment. 

REPORT:
It is considered that the inclusion of the additional specific requirements, and those already stated in PA188, which would direct the preparation of the Master Plan, would prejudice any further study and could preculde otherwise desirable outcomes.  To ensure that all objectives can be met it is suggested that the wording of the SLO be simplified and wording added that the masterplan will be prepared and agreed with the Members of the Council.  

Manager’s Recommendation:
That the motion not be adopted.

The following amended wording of the SLO is proposed:

To prepare a Masterplan for the area around the 12th Lock.  The masterplan will be prepared and agreed with the Members of the Council.  
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Following discussions to which Cllrs R. Dowds, G. O’ Connell, and W. Lavelle contributed, Mr C. Ryan responded to queries raised.

On a show of hands, the Motion was AGREED.

Mot (26) 0910 
Item ID: 24491
It was proposed by Cllr G. O’ Connell and seconded by Cllr J. Hannon:
Regarding amendment ref no PA198 amending New SLO That “within the lifetime of the Plan”  be added.

REPORT:
It is considered that it is not appropriate for particular amendments to include timelines for their adoption. As previously indicated following the adoption of the Plan the Manager will return with an overall list of work arising. This needs to be considered in the light of statutory obligations, government policies, and the resources available to the Planning Department.

Manager’s Recommendation:
That the amended motion not be adopted.
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Following discussions to which Cllrs G. O’ Connell, J. Hannon, and C. King       contributed, Mr F. Nevin responded to queries raised.

On a show of hands, the Motion was AGREED.

H-I (27)
 0910

Item ID: 24569

Mr. C. Ryan, Senior Planner, presented the following report: 

Headed Item – PA213
Proposed Amendment PA213 relates to changes to the text of Schedule 6 Housing Strategy. 

Manager’s Response

The housing target figure of 27,899 as set out in table 4.5 was extracted using the 2006 census figure of 87,484 and 2016 RPG forecast of 115,373. While it is acknowledged that the figures for 2016 may be unachievable due to changing housing market and economic conditions and may need to be deferred to the 2016 -2022 period, it is crucial that South Dublin is well positioned and prepared to work in developing new housing supplies on the return to economic growth in the housing market. The target figures are based on nationally published information.

The draft plan was prepared in accordance with the latest available published national statistical information and guidelines which were in force at the time of preparation which included the Department of the Environment forecasts 2007. The legislative option to review and amend the strategy within 2 years of preparation will be explored in conjunction with evolving population trends, changing economic conditions and available published statistical information at this time. 

It is accepted that the stated figure of 5,375,200 in respect of National RPG population forecast to 2016 is incorrect. The correct figure is 4,997,000, and it is proposed to amend the Draft Plan accordingly. 

These proposed amendments are considered to be clarifications and are recommended in the interests of clarity. They do not change the substantive issues arising from the Housing Strategy

Manager’s Recommendation

Amend section 4.1 of the Housing Strategy to read as follows; 

4.1 National Projections 

One of the two main factors that affect population figures is the natural increase that occurs when birth rates are higher than mortality rates. The other key factor that affects population figures is migration. Ireland has in recent years experienced significant increases in immigration. In light of changing economic conditions and its effect on population movement’s net immigration increases demonstrated in previous years will start to decline. The combination of these natural increases and migration assumptions lead to the national population projections as set out in the following table. 

National Population Projections 2006 ----2020 

Amend Table 4.2 National 2016 population figures to read 4,997,000. 

Amend table 4.5 Housing Allocation for Local Authorities- No. of Housing Units as follows;
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The Report was NOTED and it was proposed by Cllr E. Maloney, seconded by Cllr C. Jones: 

“That the recommendation contained in the report be ADOPTED and APPROVED.”

H-I (28)
 0910

Item ID: 24571

Mr. C. Ryan, Senior Planner, presented the following report: 
Recommended deletion to Proposed Amendment PA228 which relates to zoning of lands, north of the Naas Road. 

REPLY:
The main local challenges facing this County are the maintenance and improvement of a sustainable economic base; the maintenance of existing jobs and the creation of new employment opportunities. One of the core strategic aims of the development plan is the promotion of significant new economic development along defined economic corridors based on fixed and developing public transport corridors. The site, although located in close proximity to the N7, is not accessible by public transport and is not located along a public transport corridor. Furthermore, a substantial amount of industrial and enterprise land has been zoned within the County and it is considered that this would be sufficient to meet the needs of industry and enterprise and employment during the development plan period. Having regard to all the above points it is considered that sufficient land has been zoned to accommodate the growth of existing and proposed businesses during the life time of the plan and the site should remain as Zoning Objective B ‘to protect and improve rural amenity and to provide for the development of agriculture’.  It would not be appropriate at this stage to rezone this land. Furthermore the lands are located directly adjacent to Casement Aerodrome, high security facility.  It is noted that the rezoning of these lands would undermine the preferred development strategy of the Environmental Report and also result in significant residual negative impacts on the receiving environment.

The site would not have direct access onto or from the N7 without the prior agreement of the National Roads Authority. 

 
Manager’s Recommendation 
The zoning of the site should revert back to the Draft Plan Zoning, which was zoned Objective ‘B’. 
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It was proposed by Cllr E. Tuffy and seconded by Cllr P. Kearns that Motion 31 be taken with HI 28.
Mot (31) 0910 
Item ID: 24484
Amendment Ref.No.PA228
Delete Amendment Ref. No. PA228  as in June 2010 Proposed Amendments to Draft Development Plan- Zoning. Revert back to Draft Development Plan Map 3, where lands in question have zoning objective B “ To protect and improve rural amenity and to provide for the development of agriculture”

REPORT:
The Manager’s Report on the Proposed Amendments and the Headed Item H-I (28) dealing with PA228 recommend that the zoning for this site revert back to Objective B ‘To protect and improve rural amenity and to provide for the development of agriculture’, as sought by the Motion.

Manager’s Recommendation
 It is recommended that the Motion be adopted.
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Following discussions to which Cllrs E. Tuffy, R. Dowds, C. Jones, C. King, W. Lavelle, G. O’ Connell, C. Brophy, P. Kearns, C. Keane, J. Hannon, M. Corr, and M. Duff contributed, Mr. C. Ryan responded to queries raised.

On a show of hands, the result was as follows;

FOR

10

AGAINST
11

ABSTAIN
1

Motion 31 FELL.

On a show of hands, the result was as follows;

FOR

10

AGAINST
11

ABSTAIN
1

The Manager’s Report under Headed Item 28 was NOT AGREED.
The Mayor confirmed that he would now proceed to deal with the Emergency Motions as Agreed at the Meeting on 6th September.
Mr. F. Nevin outlined the reports presented in relation to the Emergency Motions and confirmed that Dr. R. Dwyer was present to brief the Members on the context around the issues involved.

Mot (39) 0910 
Item ID: 24491
It was proposed by Cllr W. Lavelle and seconded by Cllr C. Jones:
That amendment PA104 relating to section ‘2.5.15.i Policy EC10: Energy and Communications infrastructure in Sensitive Landscapes’ be modified as follows:
“It is the policy of the Council that all planning applications for energy and communications infrastructure on lands above the 120m contour located in rural, high amenity, and mountain zones (zones B, G, and H) and on lands in the Liffey Valley (zoned I), shall be accompanied by an assessment of the potential visual impacts of the proposed development on the landscape - demonstrating that impacts have been anticipated and avoided to a level consistent with the sensitivity of the landscape, in order to protect and, where appropriate enhance, the landscape character of sensitive lands.”
REPORT:
Given the decision of the Members with respect to the Liffey Valley zoning, it is considered that the proposed clarification is considered to be reasonable.
Manager's Recommendation
That the motion be adopted.
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The Motion was AGREED.
Dr. R. Dwyer, Heritage Officer, presented the following report on Appropriate Assessment of the Emergency Motions:
ENVIRONMENTAL REPORT  

Response to the Environmental Issues arising from

The Emergency Motions submitted 6th Sept 2010
7th Sept  2010

[image: image3.emf]Planning Department, 

South Dublin County Council

	Emergency Motions
	Response. 

	PA018                       1.2.52.i Policy H29 

1. That PA018 be amended as follows:  Delete the word “residents” and insert instead the word “applicants”.


	Regarding cluster development in Brittas, Glenasmole and Bohernabreena.  Notwithstanding the wording utilised in this motion, the Environmental Assessment of the amendments:- PA018 Policy H29 Management of One-Off Housing in Rural Areas; as originally proposed should be re-iterated, as the easing of restrictions on housing in the ultra-sensitive areas of Brittas and especially Bohernabreena, high amenity and mountain areas have significant potential to impact significantly on the receiving environment, and in the case of Bohernabreena, directly impact upon a Natura 2000 site.

The original assessment of PA018 stated:- 

The proposed policy may result in significant negative environmental impacts on biodiversity, protected species, protected sites, landscape, water quality, car dependency and the sustainable use of services, due to additional development of rural housing. While some conflicts would be likely to be mitigated by measures which have been integrated into the draft Plan, including those which have arisen from the SEA process, significant residual negative impacts are likely.
The motion as proposed significantly weakens the constraints on housing in rural and upland areas, allowing for urban generated housing to be considered, and cumulatively and individually will result in damage to sensitive environments. Further weakening restrictions on development in these areas will increase the chances of irreparable damage to the landscape, habitats, biodiversity, surface and ground waters, as well as the Bohernabreena SAC and the Dodder, Camac and Owendoher, all of which feed into Dublin Bay which supports a suite of SACs and SPAs.  

Recommendation:-

That this motion should not be adopted and that amendment PA018 should be omitted in order to prevent significant residual negative impacts.
Comment relating to Appropriate Assessment: 

The rewording proposed in this submission has the potential to extend the criteria for selection to the broader category of all applicants rather than local residents.  However, it is accepted that the intention of the cluster development proposal itself is to address local housing needs and not urban generated needs.  

Notwithstanding this, the original proposal still has the potential to undermine other policies in the draft development Plan that relate to the management of the sensitive upland landscape of the Dublin Mountains and one-off rural housing (H29, H30, H31, H33A, LHA13).  

The proposal has the potential to put additional pressure on the environmental carrying capacity of the Bohernabreena mountain area in particular, potentially impacting upon the Reservoir and the Natura 2000 site of Glenasmole Valley SAC.  The proposal would therefore also have the potential to challenge the outcome of the Appropriate Assessment Screening undertaken for the draft Development Plan.

SDCC undertakes to fulfil obligations under Article 6(3) of the Habitats Directive as listed in PA144 (LHA9).  Therefore all plans and projects proposed in this Development Plan, including the cluster developments proposed in this amendment, will be required to be screened for possible impact on Natura 2000 sites.  Where negative impacts are deemed possible, Stage 2 Appropriate Assessment investigations will be undertaken.  As outlined in the Directive, where mitigation measures cannot prevent negative impact, projects or plans cannot proceed.  

Recommendation: That this motion should not be adopted.


	PA019                        1.2.52.ii Policy H30

2. That the Policy H30(A) be relocated to a new section 1.2.52.i(a) and be renamed as Policy H29(A): Rural Housing Policies and Local Need Criteria
	Notwithstanding the wording utilised in the motion, the Environmental Assessment of the amendments:- PA019 Policy H30 Rural Amenity and Agricultural Zone; as originally proposed should be re-iterated, as the easing of restrictions on housing in the ultra-sensitive areas of Brittas and especially Bohernabreena, high amenity and mountain areas have significant potential to impact significantly on the receiving environment, and in the case of Bohernabreena, directly impact upon a Natura 2000 site. 

The original assessment of PA019, stated:- 

The proposed policy may result in significant negative environmental impacts on biodiversity, protected species, protected sites, landscape, water quality, car dependency and the sustainable use of services, due to additional development of rural housing. While some conflicts would be likely to be mitigated by measures which have been integrated into the draft Plan, including those which have arisen from the SEA process, there may be significant residual negative impacts.
The motion as proposed significantly weakens the constraints on housing in rural and upland areas, allowing for urban generated housing to be considered, and cumulatively and individually will result in damage to sensitive environments. Further weakening restrictions on development in these areas will increase the chances of irreparable damage to the landscape, habitats, biodiversity, surface and ground waters, as well as the Bohernabreena SAC and the Dodder, Camac and Owendoher, all of which feed into Dublin Bay SAC. 

Recommendation:-

The this motion should not be adopted and that amendment PA019 should be omitted in order to prevent significant residual negative impacts.

Comment relating to Appropriate Assessment: 

The rewording proposed in this submission would have significant potential to undermine other policies in the draft development Plan that relate to the management of one-off rural housing, and the management of the sensitive upland landscape of the Dublin Mountains (H29, H30, H31, H33A, LHA13).  The proposal has the real potential to significantly increase the pressure on the environmental carrying capacity of the mountains, thereby directly affecting the Bohernabreena Reservoir and the Natura 2000 site (Glenasmole Valley SAC).  The proposal would therefore pose a challenge to the outcome of the Appropriate Assessment Screening process and, due to the additional pressures on the environment that would likely result from this proposed rewording, a reassessment of that AA outcome would possibly be required to be undertaken.

SDCC undertakes to fulfil obligations under Article 6(3) of the Habitats Directive as listed in PA144 (LHA9).  Therefore all plans and projects proposed in this Development Plan, including the cluster developments proposed in this amendment, will be required to be screened for possible impact on Natura 2000 sites.  Where negative impacts are deemed possible, Stage 2 Appropriate Assessment investigations will be undertaken.  As outlined in the Directive, where mitigation measures cannot prevent negative impact, projects or plans cannot proceed.  

Recommendation: That the motion is not adopted.

	PA020                       1.2.52.iii Policy H31

3. That 1.2.52.iii(a)Policy H31(A) be amended as follows:  

“It is the policy of the Council within areas designated with Zoning Objective H to consider permitting a new or replacement dwelling on a suitable site where exceptional health circumstances exist, whether such circumstances relate to the applicant themselves or where the applicant is a person such as a Registered General Nurse caring, nurturing and looking after the health and well being of an immediate elderly family member or relation in the community in a professional capacity that would otherwise require hospitalisation”


	While the wording utilised in this motion would be less likely to cause the range of negative impacts as might occur with the policy as currently worded in the Draft Plan, the Environmental Assessment of the amendments:-PA020 Policy H31 Dublin Mountain Zone as originally proposed should be re-iterated, as the easing of restrictions on housing in the ultra-sensitive areas of Brittas and especially Bohernabreena, high amenity and mountain areas have significant potential to impact significantly on the receiving environment, and in the case of Bohernabreena, directly impact upon a Natura 2000 site. 

The original assessments of PA020 stated:- 

The proposed policy may result in significant negative environmental impacts on biodiversity, protected species, protected sites, landscape, water quality, car dependency and the sustainable use of services, due to additional development of rural housing. While some conflicts would be likely to be mitigated by measures which have been integrated into the draft Plan, including those which have arisen from the SEA process, significant residual negative impacts are likely.
The motion as proposed significantly weakens the constraints on housing in rural and upland areas, allowing for urban generated housing to be considered, and cumulatively and individually will result in damage to sensitive environments. Further weakening restrictions on development in these areas will increase the chances of irreparable damage to the landscape, habitats, biodiversity, surface and ground waters, as well as the Bohernabreena SAC and the Dodder, Camac and Owendoher, all of which feed into Dublin Bay which supports a suite of SACs and SPAs. 
Recommendation:-

The this motion should not adopted, and that amendments PA020 should be omitted in order to prevent significant negative residual impacts.
Comment relating to Appropriate Assessment: 

The rewording proposed in this motion has the potential to extend the criteria for selection to a broader category of applicants indicated in the original amendment proposal. 

The original proposal itself has the potential to undermine other policies in the draft development Plan that relate to the management of the sensitive upland landscape of the Dublin Mountains and one-off rural housing (H29, H30, H31, H33A, LHA13).  

The motion has the potential to put additional pressure on the environmental carrying capacity of the Bohernabreena mountain area in particular, potentially impacting upon the Reservoir and the Natura 2000 site of Glenasmole Valley SAC.  The proposal would therefore also have the potential to challenge the outcome of the Appropriate Assessment Screening undertaken for the draft Development Plan.

SDCC undertakes to fulfil obligations under Article 6(3) of the Habitats Directive as listed in PA144 (LHA9).  Therefore all plans and projects proposed in this Development Plan, including the cluster developments proposed in this amendment, will be required to be screened for possible impact on Natura 2000 sites.  Where negative impacts are deemed possible, Stage 2 Appropriate Assessment investigations will be undertaken.  As outlined in the Directive, where mitigation measures cannot prevent negative impact, projects or plans cannot proceed.  

Recommendation: That this motion should not be adopted.


	PA023             1.2.52.v(a) Policy H33(A)
4.That 1.2.52.v(a) Policy H33(A) be amended to read as follows:  “It is the policy of the Council to seek to ensure the long term viability of the rural communities of Glenasmole/Bohernabreena/

Ballinascorney/Brittas and to this end, will facilitate applicants who wish to build a family home in their local area. Development proposals for new or replacement dwellings located within the areas of Glenasmole/Ballinascorney/

Bohernabreena/Brittas will only be permitted on suitable sites where:  

- Applicants can establish a genuine need to reside in proximity to their employment (such employment being related to the rural community)    

 Or

- Applicants have close family ties with the rural community”


	Notwithstanding the wording utilised in this motion, the Environmental Assessment of the amendments:-PA023 Policy H33A Rural Communities of Glenasmole, Bohernabreena, Ballinascorney and Brittas as originally proposed should be re-iterated, as the easing of restrictions on housing in the ultra-sensitive areas of Brittas and especially Bohernabreena, high amenity and mountain areas have significant potential to impact significantly on the receiving environment, and in the case of Bohernabreena, directly impact upon a Natura 2000 site. 

The original assessments of PA018, PA020 and PA023 stated:- 

The proposed policy may result in significant negative environmental impacts on biodiversity, protected species, protected sites, landscape, water quality, car dependency and the sustainable use of services, due to additional development of rural housing. While some conflicts would be likely to be mitigated by measures which have been integrated into the draft Plan, including those which have arisen from the SEA process, significant residual negative impacts are likely.
The motion as proposed significantly weakens the constraints on housing in rural and upland areas, allowing for urban generated housing to be considered, and cumulatively and individually will result in damage to sensitive environments. Further weakening restrictions on development in these areas will increase the chances of irreparable damage to the landscape, habitats, biodiversity, surface and ground waters, as well as the Bohernabreena SAC and the Dodder, Camac and Owendoher, all of which feed into Dublin Bay SAC. 

Recommendation:-

That this motion should not be adopted and that amendment PA023 should be omitted in order to prevent significant negative residual impacts.
Comment relating to Appropriate Assessment: 

The rewording proposed in this submission would have significant potential to undermine other policies in the draft development Plan that relate to the management of one-off rural housing, and the management of the sensitive upland landscape of the Dublin Mountains (H29, H30, H31, H33A, LHA13).  

The proposal has the real potential to significantly increase the pressure on the environmental carrying capacity of the mountains, thereby directly affecting the Bohernabreena Reservoir and the Natura 2000 site (Glenasmole Valley SAC).  

The proposal would therefore also challenge the outcome of the Appropriate Assessment Screening process and, due to the additional pressures on the environment that would likely result from this proposed rewording, a reassessment of that AA outcome would be required to be undertaken. 

Recommendation: That the recommendations contained within this submission are not adopted.

	5.That PA019 be amended to include the following : “Rural generated housing arises where the applicant is indigenous to the rural area or has family links to the rural area or who works in a type of employment intrinsic to the rural economy, which requires the applicant to live in the rural area, to be close to their rural-based employment. Urban generated housing arises where the applicant has no indigenous links with the rural area, currently lives and works in the urban area and wishes to live in the rural area”


	Notwithstanding the wording utilised in this motion, the Environmental Assessment of the amendments:- PA019 Policy H30 Rural Amenity and Agricultural Zone; as originally proposed should be re-iterated, as the easing of restrictions on housing in the ultra-sensitive areas of Brittas and especially Bohernabreena, high amenity and mountain areas have significant potential to impact significantly on the receiving environment, and in the case of Bohernabreena, directly impact upon a Natura 2000 site. 

The original assessment of PA019, stated:- 

The proposed policy may result in significant negative environmental impacts on biodiversity, protected species, protected sites, landscape, water quality, car dependency and the sustainable use of services, due to additional development of rural housing. While some conflicts would be likely to be mitigated by measures which have been integrated into the draft Plan, including those which have arisen from the SEA process, there may be significant residual negative impacts.
The motion as proposed significantly weakens the constraints on housing in rural and upland areas, allowing for urban generated housing to be considered, and cumulatively and individually will result in damage to sensitive environments. Further weakening restrictions on development in these areas will increase the chances of irreparable damage to the landscape, habitats, biodiversity, surface and ground waters, as well as the Bohernabreena SAC and the Dodder, Camac and Owendoher, all of which feed into Dublin Bay SAC. 

Recommendation:-

The motion should not be adopted, and that amendment PA019 should be omitted in order to prevent significant residual negative impacts.

Comment relating to Appropriate Assessment: 

The rewording proposed in this submission has the potential to extend the criteria for selection to broader categories of applicants than the previously proposed amendment.

This has the significant potential to undermine other policies in the draft development Plan that relate to the management of the sensitive upland landscape of the Dublin Mountains and one-off rural housing (H29, H30, H31, H33A, LHA13).  

The proposal has the potential to put additional pressure on the environmental carrying capacity of the Bohernabreena mountain area in particular, potentially impacting upon the Reservoir and the Natura 2000 site of Glenasmole Valley SAC.  The proposal would therefore also have the potential to challenge the outcome of the Appropriate Assessment Screening undertaken for the draft Development Plan.

SDCC undertakes to fulfil obligations under Article 6(3) of the Habitats Directive as listed in PA144 (LHA9).  Therefore all plans and projects proposed in this Development Plan, including any developments arising from this amendment, will be required to be screened for possible impact on Natura 2000 sites.  Where negative impacts are deemed possible, Stage 2 Appropriate Assessment investigations will be undertaken.  As outlined in the Directive, where mitigation measures cannot prevent negative impact, projects or plans cannot proceed.  

Recommendation: That this motion should not be adopted.


	6.That PA146 be amended to include the following “with the exception of a family home that is consistent with the other policies in this Development Plan relating to rural housing in the Glenasmole/

Ballinascorney/Bohernabreena/

Brittas areas”


	Existing Draft: It is the policy of the Council that within Liffey Valley, High Amenity Areas or the Dublin Mountains Area, any new development not related directly to the area’s amenity potential or to its use for agriculture, mountain or hill farming will not be permitted.

The amendment as proposed in the motion significantly weakens the constraints on housing in rural and upland areas, allowing for urban generated housing to be considered, and cumulatively and individually will result in damage to sensitive environments. Further weakening restrictions on development in these areas will increase the chances of irreparable damage to the landscape, habitats, biodiversity, surface and ground waters, as well as the Bohernabreena SAC and the Dodder, Camac and Owendoher, all of which feed into Dublin Bay which supports a suite of SACs and SPAs.  

The proposed policy may result in significant negative environmental impacts on biodiversity, protected species, protected sites, landscape, water quality, car dependency and the sustainable use of services, due to additional development of rural housing. While some conflicts would be likely to be mitigated by measures which have been integrated into the draft Plan, including those which have arisen from the SEA process, significant residual negative impacts are likely.
Recommendation:-

That this motion should not be adopted in order to prevent significant residual negative impacts.
Comment relating to Appropriate Assessment: 

The wording proposed in this submission would have significant potential to undermine other policies in the draft development Plan that relate to the management of one-off rural housing, and the management of the sensitive upland landscape of the Dublin Mountains (H29, H30, H31, H33A, LHA13).  

The proposal would also challenge the outcome of the Appropriate Assessment Screening process and, due to the additional pressures on the environment that would likely result from this proposed rewording, a reassessment of that AA outcome would be required to be undertaken. 

Recommendation: That the motion is not adopted.


Following discussions to which Cllrs J. Hannon, C. Brophy, and C. King contributed, Dr. R Dwyer and Mr F. Nevin responded to queries raised.

Mot (32) 0910 
Item ID: 24768
It was proposed by Cllr J. Hannon and seconded by Cllr C. King:
Motion also proposed by Councillors C. King, S. Crowe, C. Brophy, B.Lawlor, and Cllr M. Duff 

That PA018 be amended as follows:  Delete the word ”residents” and insert instead the word “applicants.
REPORT:
It is considered that this motion accords with the criteria for consideration at this advanced stage in the Development Plan adoption process.

The Manager’s view remains that the plan as worded is reasonable and should not be changed. 

However, should this motion be adopted it is not considered that in the context of local housing need the word ‘applicant’ would be inconsistent with the policies of the Development Plan.

Manager’s Recommendation:
The plan as worded is reasonable.

Bottom of Form

Following discussions to which Cllr J. Hannon contributed, Mr F. Nevin responded to queries raised.

The Motion was AGREED.

Mot (33) 0910 
Item ID: 24769
It was proposed by Cllr J. Hannon and seconded by Cllr C. King:

Motion also proposed by Councillors C. King, S. Crowe, C. Brophy, B.Lawlor, and Cllr M. Duff 

That Policy H30(A) be relocated to a new Section1.2.52.i(a) and be re-named as new Policy H29(A): Rural Housing Policies and Local Need Criteria.
REPORT:
It is considered that this motion accords with the criteria for consideration at this advanced stage in the Development Plan adoption process.

There are no objections to the relocation of Policy H30(a) as stated in the motion, however the comments made in the SEA report realting to this amendment remain valid

 
Manager’s Recommendation:
If the Members decide, Policy H30(a) can be relocated within the plan.

Bottom of Form

The Motion was AGREED.

Mot (34) 0910 
Item ID: 24770
It was proposed by Cllr J. Hannon and seconded by Cllr C. King:

Motion also proposed by Councillors C. King, S. Crowe, C. Brophy, B.Lawlor, and Cllr M. Duff 

That 1.2.52.iii(a)Policy H31(A) be amended as follows:  
“It is the policy of the Council within areas designated with Zoning Objective H to consider permitting a new or replacement dwelling on a suitable site where exceptional health circumstances exist, whether such circumstances relate to the applicant themselves or where the applicant is a person such as a Registered General Nurse caring, nurturing and looking after the health and well being of an immediate elderly family member or relation in the community in a professional capacity that would otherwise require hospitalisation”
REPORT:
It is considered that this motion accords with the criteria for consideration at this advanced stage in the Development Plan adoption process.

The SEA report states that “PA020 would be likely to result in significant negative environmental impacts on biodiversity, protected species, protected sites, landscape, water quality, car dependency and the sustainable use of services, due to additional development of rural housing and while some conflicts would be likely to be mitigated there are likely to be significant residual negative impacts”.

It should be noted that headed Item (6) proposes the deletion of PA20 and this remains the recommendation of the Manager. However, it is considered that the wording of the above motion is more appropriate than PA20 as currently drafted.

Manager’s Recommendation:
Headed item (6) recommending the deletion of PA20 be adopted.
It was Agreed that Headed Item 6 be taken with Motion 34
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H-I (6) 0910

Item ID: 24581

Mr F. Nevin, Director, presented the following report:
Recommended deletion of PA020 which  proposed to introduce a new policy H31(A): ‘Exceptional Housing Need in the Dublin Mountain Zone’, which states:   

It is the policy of the Council within areas designated with Zoning Objective ‘H’

(“to protect and enhance the outstanding natural character of the Dublin Mountain Area”) to consider permitting a new or replacement dwelling on a suitable site where the applicant is a person such as Registered General Nurse caring, nurturing and looking after the health and well being of an immediate elderly family member or relation in the community in a professional capacity that would otherwise require hospitalisation.

REPLY:
The planning authority is not in a legal position to take into consideration the individual personal circumstances of applicants applying for permission for a one-off rural dwelling. All applications are assessed based on the criteria included in the Development Plan and associated Plans in a fair and equitable manner. It is considered that PA020 is not consistent with the Rural Housing guidelines and should be omitted from the Draft Development Plan. Furthermore the environmental report raises concerns with respect to the effect of this amendment and notes that adoption of the amendment would result in significant residual negative impacts on the receiving environment. 

Manager’s Recommendation
It is recommended that PA020 be omitted from the South Dublin County Development Plan 2010-2016.

Bottom of Form

Following discussions to which Cllrs C. Keane, W. Lavelle, C. King, E. Tuffy, J. Hannon, G. O’ Connell, C. Brophy, and C. Jones contributed, Mr F. Nevin responded to queries raised.

On a show of hands, the result was as follows;

FOR

15

AGAINST
7

The Motion was AGREED, and accordingly HI 6 was WITHDRAWN.

Mot (36) 0910 
Item ID: 24772
It was proposed by Cllr J. Hannon and seconded by Cllr C. King:

Motion also proposed by Councillors C. King, S. Crowe, C. Brophy, B.Lawlor, and Cllr M. Duff 

That PA019 be amended to include the following : “Rural generated housing arises where the applicant is indigenous to the rural area or has family links to the rural area or who works in a type of employment intrinsic to the rural economy, which requires the applicant to live in the rural area, to be close to their rural-based employment. Urban generated housing arises where the applicant has no indigenous links with the rural area, currently lives and works in the urban area and wishes to live in the rural area”
REPORT:
It is considered that this motion accords with the criteria for consideration at this advanced stage in the Development Plan adoption process.

The Manager’s view remains that the plan as worded is reasonable and should not be changed. 

It is further considered that this issue has been adequately dealt with in the plan and although it may be acceptable as clarification, it is considered unnecessary.  Furthermore, the SEA team has concerns that it may have negative environmental impacts although these may be mitigated somewhat by adding the word ‘close’ before ‘family links’, however the comments made in the SEA report relating to this amendment remain valid.

 
Manager’s Recommendation:
The plan as drafted should not be further amended, however, the motion is acceptable as clarification but should be mitigated by adding the word ‘close’ before ‘family links’.
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The Report was NOTED and the Manager’s Recommendation to amend the wording of the Motion was AGREED.

The Motion as Amended was then AGREED.

The following Legal Advice received from Ms. A. Mullins, Acting Law Agent was presented by Mr. F. Nevin;

Manager,

I have been asked to review the effects of two Motions set down for the above meeting namely Motion No. 35 and No. 37.

I am of the view, having looked at the amendments to the draft shown highlighted in green, that the proposals put forward in both Motions are not modifications to the amendments referred to and should not be considered to be modifications to the amendments as they seek to materially change the amendments not modify the amendments, and therefore are not appropriate for consideration.

The Manager has in accordance with Section 12 ss (8)(a) prepared a report on “any submissions or observations” received by him in accordance with the section and submitted the report to the members for their consideration.

The members have considered the amendments and the foregoing report of the Manager in accordance with Section 12 ss(9).

Section 12 (10)

(a) states that

“the members of the authority shall, by resolution, having considered the amendments and the manager’s report make a plan with or without the proposed amendment, except that where they decide to accept the amendment they may do so subject to any modification to the amendment as they consider appropriate”

(b) states that

“the requirement of subsection (7) to (9) shall not apply in relation to modifications made in accordance with paragraph (a)”

I am also of the view that there is no procedure for amending amendments.

Avril Mullins

Acting Law Agent

Mot (35) 0910


Item ID: 24771

Motion proposed by Councillors J. Hannon, C. King, S. Crowe, C. Brophy, B.Lawlor, and Cllr M. Duff 

That 1.2.52.v(a) Policy H33(A) be amended to read as follows:  “It is the policy of the Council to seek to ensure the long term viability of the rural communities of Glenasmole/Bohernabreena/Ballinascorney/Brittas and to this end, will facilitate applicants who wish to build a family home in their local area. Development proposals for new or replacement dwellings located within the areas of Glenasmole/Ballinascorney/Bohernabreena/Brittas will only be permitted on suitable sites where:  
· Applicants can establish a genuine need to reside in proximity to their employment (such employment being related to the rural community)     Or 

· Applicants have close family ties with the rural community”
REPORT:
It is considered that this motion does not accord with the criteria for consideration at this advanced stage in the Development Plan adoption process, for the reasons set out below:

· The proposed addition to Policy H33(a) would constitute a material alteration to the plan which would have required public consultation, and which cannot be carried out at this late stage in the Development Plan process. 

· Due to the material nature of the proposed alteration it is deemed not an amendment but a replacement policy that changes the entire nature of the policy. 

· The proposed amendment would clearly conflict with an un-amended policy of the Plan Policy (H31) which sets out the criteria for determining new or replacement dwellings in this area and potentially other policies of the Plan.

Manager’s Recommendation:
That the motion cannot be considered at this point in the Development Plan process 
Mot (37) 0910


Item ID: 24773

Motion proposed by Councillors J. Hannon, C. King, S. Crowe, C. Brophy, B.Lawlor, and Cllr M. Duff 

That PA146 be amended to include the following “with the exception of a family home that is consistent with the other policies in this Development Plan relating to rural housing in the Glenasmole/Ballinascorney/Bohernabreena/Brittas areas”
REPORT:
It is considered that this motion does not accord with the criteria for consideration at this advanced stage in the Development Plan adoption process, for the reasons set out below:

· The proposed change to Policy LHA13, which was accepted by the members at the Council meetings in May 2010, was to add the phrase ‘Liffey Valley’ to the overall wording.  These two words were the only amendment being made to the policy that went out to public consultation.  The proposed amendment relates to the nature of development covered in Policy LHA13 and has no bearing on the Liffey Valley.

· The proposed addition to Policy LHA 13 would constitute a material alteration to the plan which would have required public consultation, and which cannot be carried out at this late stage in the Development Plan process. 

· Due to the material nature of the proposed alteration it is deemed not an amendment but a replacement policy that changes the entire nature of the policy.

Manager’s Recommendation:
That the motion cannot be considered at this point in the Development Plan process 
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It was proposed by Cllr G. O’ Connell and seconded by Cllr E. Tuffy that the Manager’s recommendation in relation to Motions 35 and 37 be accepted.

Following discussions to which Cllrs C. Keane, W. Lavelle, C. King, J. Hannon, M. Corr, and C. Brophy contributed, Mr. J. Horan, and Mr. C. Ryan responded to queries raised.  The County Manager confirmed that in his view the Motions were inappropriate to this stage of the Development Plan process.
Cllr G. O’ Connell proposed that the matter be put to a roll call vote and this was seconded by Cllr E. Tuffy.

A roll call vote on Cllr G. O’ Connell’s Motion was taken with the results as follows:
	
	For
	Against
	Abstain
	Absent

	BROPHY, Colm
	 
	x
	 
	 

	COBURN, Emma
	x 
	
	 
	 

	CORR, Marie
	
	 
	 x
	 

	COSGRAVE, Paddy
	
	 
	 
	 x

	CROWE, Seán
	 
	
	 
	 x

	DELANEY, Tony
	 
	x
	 
	 

	DOWDS, Robert
	x
	 
	 
	 

	DUFF, Mick
	x
	 
	 
	 

	GILLIGAN, Trevor
	 
	
	 
	 x

	HANNON, John
	 
	x
	 
	 

	JONES, Caitríona
	x
	 
	 
	 

	KEANE, Cáit
	 x
	
	 
	 

	KEARNS, Pamela
	x
	 
	 
	 

	KEATING, Derek
	 x
	
	 
	 

	KENNY, Gino
	 x
	 
	
	 

	KING, Cathal
	 
	x
	 
	 

	LAHART, John
	 
	
	 
	 x

	LAVELLE, William
	 x
	
	 
	 

	LAWLOR, Brian
	 
	 x
	 
	

	LOONEY, Dermot
	x
	 
	 
	 

	MALONEY, Éamonn
	 x
	
	 
	 

	McDONAGH, Matthew
	 x
	
	 
	 

	O'CONNELL, Guss
	 x
	
	 
	 

	RIDGE, Thérèse
	 
	
	 x
	 

	TUFFY, Eamon
	x
	 
	 
	 

	WALSH, Éamonn
	 x
	
	 
	 


Result of the roll call vote:

FOR  15


AGAINST  5

ABSTAINED 2

ABSENT 4

The Motion was AGREED, and accordingly Motions 35 and 37 were NOT MOVED.

H-I (16) 0910

Item ID: 24556

Mr F. Nevin, Director, presented the following report:

Casement Aerodrome, Baldonnell - Security Issues and Air Safety (Including proposed amendments to Schedule 4).
REPLY:
There are a number of pertinent issues with respect to the proposed amendments relating to Casement Areodrome, Baldonnell. Having considered in depth the effects of the proposed amendments, the Manager's recommendations are laid out below, in the interests of clarity the report has been split into the particular amendments which affect this matter and have been further split into those recommendations that affect security and those that affect safe air navigation.
However some general comments are relevant prior to dealing with particular amendments . Following the discussions and amendments at the May meetings legal advice was sought and is attached and summarised in the report below. The issues of state policy and potential compensation issues are dealt with therein.
PA109 ( Policy EE39)
It is considered that the Proposed Amendment is acceptable and should be incorporated into the Development Plan 2010-2016.

In the interest of consistency, it is considered that Policy EE39 should be amended to reflect the change in Department of Defence policy (i.e. introduction of public safety zones) in relation to the previous ‘no-development restriction area’. 

It is also considered that the wording of Policy EE39 should be amended to replace ‘…again negotiate…’ with ‘…continue to negotiate…’ and ‘…with the aim of reducing the no-development restriction area…’ with ‘…regarding restrictions at…’. In order to clarify the position of the Council with respect to implementation of this Policy it is proposed to insert the following wording '..on the basis of  the potential implementation of a security consultation zone.., this wording to be inserted after '.. Casement Aerodrome , Baldonnell..'. This revised wording would more accurately reflect the current situation, having regard to consistency with other proposed changes contained in this document and ongoing contact between the Council and the Department of Defence.

The amendments referred to above, as shown in the most recent Manager’s Report (July 2010), require further modification in order to read correctly and to be consistent with other changes recommended in this document.  The new modifications now proposed are shown in strikethrough (text to be deleted) and underlined (text to be added).

‘Policy EE39: Restriction Area at Casement Aerodrome
It is the policy of the Council to continue to negotiate with the Department of defence regarding restrictions at Casement Aerodrome, Baldonnell to that of norm at international airports generally, thus on the basis of the potential implementation of a security consultation zone and with a view to allowing some currently zoned lands to be opened up for use.’ 
 It is the view of the Manager that given the serious concerns arising from Policy EE39(A), as laid out below, that the above clarifications and amendments to the already existing Policy of this Council would be  the most prudent method of achieving a considered and balanced approach to the many complex issues surrounding the implications of the millitary aerodrome at Baldonnell.
 
PA110 (New proposed Policy EE39(A) and PA211( Ammendments to Schedule 4)
Unlike other countries, Ireland has only one military airfield to provide maximum security for the highest level intergovernmental tasks, for sensitive extraditions and as the point of arrival and departure for security-sensitive VIPS.  In this context, the lack of clarity on the nature and practical application of a security consultation zone, presents difficulty.  

In its submission on the Proposed Amendments to the Draft Development Plan dated 17th June 2010, the Department of Defence contended that 

‘the Council would be acting outside its remit to amend the policy of a Government Department’ 
i.e. by replacing the existing Department of Defence Security Zone Restriction with a ‘Security Consultation Zone’.  
The Law Agent sought legal advice on behalf of the Planning Department in order to clarify this and other related matters. (Full copy of legal advice recieved is attached seperate to this report).  The advice of Senior Counsel was as follows:

‘There can be no doubt that the Council has no power, statutory or otherwise to amend a policy of a government Department and that in so far as the Council purported so to do, it would be acting ultra vires.’
However Senior Counsel goes on to add. 'However, it seems to me that the question as to whether or not the Council has the power to amend a policy of a government department only arises by reason of the somewhat unfortunate phraseology adopted in the proposed amendment.  It seems to me that what was probably intended was to adopt a policy either to seek to have amended the current Department of Defence Security Zone Restriction by the Department in the sense of lobbying the Department so to do or alternatively, to adopt a policy to depart from the current Department of Defence Security Zone Restriction around Casement Aerodrome.
'Accordingly, in my opinion the members ought to be advised by the Manager that in order to avoid a potential vires issue, the phraseology of the proposed amendment must be altered.'
Furthermore, the legal advice stated that 

‘…from the point of view of compensation, it is important that the Development Plan is crystal clear as to the extent to which the Minister’s policy is adopted, rejected or departed from’.  
 
Notwithstanding this, the advice further stated that 

‘…if it is clear that the Minister’s policy is rejected unequivocally in the Development Plan, and the Planning Authority refuse permission for development of a type within the zoning of the particular area, then a claim for compensation will arise’.
Having regard to

·        the strong position adopted by the Department of Defence on national security grounds, 

·        the legal advice received (particularly in relation to the potential compensation issues), 

·        the lack of clarity on the nature and practical application of a security consultation zone, 

·        and having examined and given full consideration to the substantive issues including the issues raised in the submissions, 

it is strongly recommended to the Members that the position of the Council regarding the security zone around Casement Aerodrome should revert to that of the Draft Plan. 

The legal advice is clear that a compensation claim “will” arise should an application be refused, either by SDCC or An Bord Pleanala, on the basis of this policy alone.

Reverting to the position of the Draft Plan would result in the following changes:

· deletion of the proposed new policy EE39A ‘Casement Aerodrome – Security Consultation Zone’, as put forward by Proposed Amendment PA110 

· deletion of item 3 of the Explanatory Note in Schedule 4 

· and the reinstatement of the sentence shown in red strikeout on page 126 of the Proposed Amendments report which reads ‘For safety and security reasons, it is also policy that no new development be permitted within the restricted area shown on the Maps and which comprises the aerodrome and the lands immediately adjoining the aerodrome boundary.’
Manager’s Recommendation
(a)       It is recommended that Policy EE39 should be amended to read as follows:

‘
‘Policy EE39: Restriction Area at Casement Aerodrome
It is the policy of the Council to continue to negotiate with the Department of defence regarding restrictions at Casement Aerodrome, Baldonnell to that of norm at international airports generally, thus on the basis of the potential implementation of a security consultation zone and with a view to allowing some currently zoned lands to be opened up for use.’ 
 
(b)       It is recommended that proposed new policy EE39A ‘Casement Aerodrome – Security Consultation Zone’, as put forward by Proposed Amendment PA110 and which it was proposed would read 
‘It is the policy of the Council to amend the current Department of Defence Security Zone restriction around Casement Aerodrome, Baldonnell, so that it becomes a Security Consultation Zone, within which standard security measures will be applied in line with international best practice at military and civilian aerodromes.  The security measures at Baldonnell should be the same as those imposed at these State airports’ 
be deleted and that the position of the Council regarding the security zone around Casement Aerodrome should revert to that of the Draft Plan.
(b)       It is recommended thatitem 3 of the Explanatory Note in Schedule 4, which comprises the first sentence of policy EE39A above, be deleted and that the position of the Council regarding the security zone around Casement Aerodrome should revert to that of the Draft Plan.
(c)               It is recommended that the sentence shown in red strikeout on page 126 of the Proposed Amendments report which reads 
‘For safety and security reasons, it is also policy that no new development be permitted within the restricted area shown on the Maps and which comprises the aerodrome and the lands immediately adjoining the aerodrome boundary’ 
be reinstated.  
  Part B of Reprt
Safe Air Navigation Issues
 Report
 It is considered that the phrase ‘within the red zones, some development is permissible’ may convey a misleading presumption in favour of development. It is considered that replacement with the phrase ‘within the red zones, some development may be permissible’ would more accurately express the position vis-à-vis development and eliminating any potential conflict with safe air navigation.
 Manager’s Recommendation
 It is recommended that the phrase ‘within the red zones, some development is permissible’ should be replaced with the phrase ‘within the red zones, some development may be permissible’.  This change applies to section 3.2.22 ‘General Guidance for Development in the vicinity of Aerodromes and to Schedule 4 ‘Casement Aerodrome, Baldonnell’ –  Item 2 of the Explanatory Note and the fifth paragraph on page 126 of the Proposed Amendments report. 
 
It is recommended that all other changes relating to safe air navigation at Casement Aerodrome as set out in PA112 and PA211 are acceptable and should be incorporated into the Development Plan 2010-2016.
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It was proposed by Cllr R. Dowds and seconded by Cllr T. Ridge that Motion 38 be taken with HI 16.
Mot (38) 0910 
Item ID: 24772
That it is the policy of South Dublin County Council to amend the Security Zone restriction around Casement Aerodrome, Baldonnell so that it becomes a Security Consultation Zone, within which standard security measures will be applied in line with international best practice at military and civilian aerodromes.
REPORT:
The motion seeks to alter the wording of new policy EE39A ‘Casement Aerodrome – Security Consultation Zone’ put forward as Proposed Amendment PA110, by omitting the last two sentences as follows:

‘The state airports at Dublin Cork and Shannon operate the highest levels of security.  The security measures at Baldonnell should be the same as those imposed at these state airports’.  
Notwithstanding this proposed change, it remains the strong advice of the Manager that Proposed Amendment PA110 (i.e. new policy EE39A) be deleted and that the position of the Council regarding the security zone around Casement Aerodrome should revert to that of the Draft Plan.  

Unlike other countries, Ireland has only one military airfield to provide maximum security for the highest level intergovernmental tasks, for sensitive extraditions and as the point of arrival and departure for security-sensitive VIPS.  In this context, the lack of clarity on the nature and practical application of a security consultation zone, presents difficulty.  

In its submission on the Proposed Amendments to the Draft Development Plan dated 17th June 2010, the Department of Defence contended that 

‘the Council would be acting outside its remit to amend the policy of a Government Department’ 
i.e. by replacing the existing Department of Defence Security Zone Restriction with a ‘Security Consultation Zone’.  
The Law Agent sought legal advice on behalf of the Planning Department in order to clarify this and other related matters. (A full copy of the legal advice received is attached to Headed Item 16).  The advice of Senior Counsel was as follows:

‘There can be no doubt that the Council has no power, statutory or otherwise to amend a policy of a government Department and that in so far as the Council purported so to do, it would be acting ultra vires.’
However Senior Counsel goes on to add. 
'However, it seems to me that the question as to whether or not the Council has the power to amend a policy of a government department only arises by reason of the somewhat unfortunate phraseology adopted in the proposed amendment.  It seems to me that what was probably intended was to adopt a policy either to seek to have amended the current Department of Defence Security Zone Restriction by the Department in the sense of lobbying the Department so to do or alternatively, to adopt a policy to depart from the current Department of Defence Security Zone Restriction around Casement Aerodrome.
'Accordingly, in my opinion the members ought to be advised by the Manager that in order to avoid a potential vires issue, the phraseology of the proposed amendment must be altered.'
Furthermore, the legal advice stated that 

‘…from the point of view of compensation, it is important that the Development Plan is crystal clear as to the extent to which the Minister’s policy is adopted, rejected or departed from’.  
Notwithstanding this, the advice further stated that 

‘…if it is clear that the Minister’s policy is rejected unequivocally in the Development Plan, and the Planning Authority refuse permission for development of a type within the zoning of the particular area, then a claim for compensation will arise’.
Having regard to

·       the strong position adopted by the Department of Defence on national security grounds, 

·       the legal advice received (particularly in relation to the potential compensation issues), 

·       the lack of clarity on the nature and practical application of a security consultation zone, 

·       and having examined and given full consideration to the substantive issues including the issues raised in the submissions, 

it is strongly recommended to the Members that the position of the Council regarding the security zone around Casement Aerodrome should revert to that of the Draft Plan. 

The legal advice is clear that a compensation claim “will” arise should an application be refused, either by SDCC or An Bord Pleanala, on the basis of this policy alone.

Reverting to the position of the Draft Plan would result in the deletion of new policy EE39A ‘Casement Aerodrome – Security Consultation Zone’, as put forward by Proposed Amendment PA110 which is the subject of this motion, in addition to several other changes which are set out in the report under Headed Item 16.

 
Manager’s Recommendation
It is recommended that the motion is not adopted for the reasons set out above and in the Headed Item on Casement Aerodrome.
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OPINION

QUERIST: SOUTH DUBLIN COUNTY COUNCIL

RE: DRAFT DEVELOPMENT PLAN PROVISIONS RELATING TO SECURITY ZONE SURROUNDING CASEMENT AERODROME

AGENT: THE LAW AGENT, SOUTH DUBLIN COUNTY COUNCIL

1. At meetings held during May 2010, the Elected Members of South Dublin Co Council resolved to propose certain amendments to the Draft Development Plan relating to the security zone surrounding Casement Aerodrome.

2. By amendment Ref. No PA 110, it is proposed to insert the following policy statement under the heading "Policy EE39A: Casement Aerodrome-Security Consultation Zone": 

"It is the policy of the Council to amend the current Department of Defence Security Zone Restriction around Casement Aerodrome so that it becomes a Security Consultation Zone, within which standard security measures will be applied in line with international best practice at military and civilian aerodromes.  The state airports at Dublin, Cork and Shannon operate the highest levels of security.  The security measures at Baldonnel should be the same as those imposed at these State airports."

3. By letter dated 17 June 2010, The Department of Defence made a number of observations in relation to the proposed amendments and in relation to the foregoing, contended that the Council would be acting outside its remit to amend the policy of a Government Department.  I am asked to advise in the first instance as to whether the Council would be acting ultra vires in amending the policy of the Department of Defence.

4. There can be no doubt that the Council has no power, statutory or otherwise to amend a policy of a government Department and that in so far as the Council purported so to do, it would be acting ultra vires.
5. However, it seems to me that the question as to whether or not the Council has the power to amend a policy of a government department only arises by reason of the somewhat unfortunate phraseology adopted in the proposed amendment.  It seems to me that what was probably intended was to adopt a policy either to seek to have amended the current Department of Defence Security Zone Restriction by the Department in the sense of lobbying the Department so to do or alternatively, to adopt a policy to depart from the current Department of Defence Security Zone Restriction around Casement Aerodrome.

6. Accordingly, in my opinion the members ought to be advised by the Manager that in order to avoid a potential vires issue, the phraseology of the proposed amendment must be altered.  

7. The second issue upon which I am asked to advise is whether the Department of Defence Security Zone Restriction around Casement Aerodrome, insofar as it is the policy of the Department of Defence and the Minister for Defence relating to national security, it carries greater legal "weight".

8. In the time available to me I have not been able to locate any statutory provision which would lend legal priority to a policy of The Minister or Department of Defence relating to national security and I am reasonably certain that no such statutory provision exists.  If it did exist, one would expect to have encountered reasonably frequent reference to it in planning and other legislation. Any doubt in this regard could be removed by the Department of Defence itself which has been requested to furnish details of any relevant statutory provisions.

9. In the absence of any express statutory provision to the contrary, the relevant security policy of the Minister for Defence carries no more "legal weight" than any other policy of a Minister or Government Department.  Accordingly, such policy need only be considered by the members in making the development plan pursuant to the provisions of section 12 (11) of the Planning and Development Act 2000 as amended and by the planning authority when making its decision in relation to an application for planning permission under the provisions of section 34 (2) (a) (iv) of the said Act.  It would appear from a perusal of the Planning and Development (Amendment) Bill 2009 that neither of the said statutory provisions will be amended thereby once enacted.  The weight to be given to the said policy in the first instance by the members in making the development plan is a matter for the members.  The weight to be given to the policy when making its decision in relation to an application for planning permission will be a matter for the Planning Authority but having regard also to the provisions of the Development Plan in relation thereto.

10. The duty to consider the said policy is little different to a duty to "have regard to" a policy which is the alternative phrase frequently adopted in the planning legislation.  What is required by a duty to "have regard to" is a matter which was considered by the High Court in McEvoy v Meath County Council [2003] 1 I.R. 208 where it was held that it meant "informing oneself fully of and giving reasonable consideration to ".  While this would generally involve accommodating the relevant policy, it does not entail being strictly bound by it and rigid or slavish adherence is not required.  However, if the policy is to be departed from, it would require clear grounds upon which to decide so to do in order to satisfy the legal requirement that such a decision is reasonable.  Furthermore, implicit in the legal duty to consider or have regard to a policy is a duty to understand the policy to which they are bound to have regard and the failure to do so would render a decision defective  (see EC Grandsen & Co. Ltd v First Secretary of State [1986]J.P.L. 519).

11. Furthermore, the provisions of section 11 (3) (c) appear to be relevant insofar as it is a statutory requirement there under that the planning authority in preparing the development plan consult with various parties including "policing and other services" which clearly places consideration of security issues on a very significant footing in the making of a development plan and imposes an obligation to integrate the development plan with the requirements of the providers of security services.  That provision provides express statutory support for the proposition that the accommodation of State security must be considered to be an important and integral part of proper planning and sustainable development.  

12. That answers to some extent the third issue upon which advice is sought, namely the relationship between security and proper planning and sustainable development where the Development Plan may not be clear on the issue and particularly in relation to compensation issues.  As pointed out at paragraph 9 above the members must consider the policy in making the development plan and the planning authority must consider the policy before making a decision on a planning application, albeit subject to any policy statement in the Development Plan in relation to the Minister’s policy.  Insofar as there is a conflict between the Minister’s policy and the Development Plan, the Planning Authority would be bound by the Development Plan in so far as it is clear from the development plan that the relevant government policy was considered and departed from by the members.  Accordingly, from the point of view of compensation it is important that the Development Plan is crystal clear as to the extent to which the Minister’s policy is adopted, rejected or departed from.  

13. If it is clear from the Development Plan that the Minister’s policy is adopted and the relevant area is a "no build zone", compensation is clearly excluded in the event of a refusal of planning permission under paragraph 20 of the fourth schedule.  Equally, if it is clear that the Minister’s policy is rejected unequivocally in the Development Plan, and the Planning Authority refuse permission for development of a type within the zoning of the particular area, then a claim for compensation will arise. However, if a more ambiguous policy is adopted in the development plan the potential for a claim for compensation becomes much less clear.  Ultimately, if a proposed development is of a type permissible within the terms of the development plan but is refused by the Planning Authority in consultation with the Department of Defence or having regard to the policy of the Minister for Defence, an entitlement to compensation will arise .  

14. As an aside, it might be considered relevant to note that the Minister for Defence has powers of compulsory acquisition under the provisions of 33 of the Defence Act, 1954 subject to the consent of the Minister for Finance.  

15. Nothing further occurs to me to add.  

John F. Aylmer S.C.

27th July 2010
Following discussions to which Councillors R. Dowds, C. Brophy, T. Delaney, E. Walsh, G. O’ Connell, M. Corr, C. Jones, D. Keating, P. Kearns, E. Tuffy, T. Ridge, M. Duff, and C. Keane contributed, Mr. F. Nevin responded to queries raised.
It was proposed by Cllr C. Keane and seconded by Cllr J. Hannon that Motion 38 be amended as follows;
THAT the word ‘SEEK to amend’ could be inserted into the present Motion, with the following also added “that the said issue be brought back to this Council within 1 year to be adopted/or not by way of variation of the development plan when full technical/legal/ advice is available to the members.”   

The Amendment was AGREED.
The Motion as amended was AGREED.

The Manager’s Report was also NOTED and the Manager’s Recommendations under part (b) and (c) of the Manager’s Report relating to the retention of the Security Zone were also AGREED. 

The Manager’s Recommendations in relation to the Red Zone were NOTED and AGREED.
Standing Orders were suspended at 21.00 to enable the following Business to be considered;
Mot (21) 0910 
Item ID: 24782

The following Motion in the name of Cllr E. Tuffy was WITHDRAWN:

Amendment Ref.No.PA109
Amend 3.2.21.ii Policy EE39: Restriction Area at Casement Aerodrome 
To read:

“ It is the policy of the Council to continue to negotiate with the Department of Defence regarding restrictions at Casement Aerodrome”
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Mot (22) 0910 
Item ID: 24483
The following Motion in the name of Cllr E. Tuffy was WITHDRAWN:

Amendment Ref.No.PA110
Delete Policy EE39A “Casement Aerodrome- Security Consultation Zone” as in June 2010 Amendment Ref. No. PA110 
 Replace with

Policy EE39A “Casement Area – Security Consultation Zone”

“It is the policy of the Council to continue to negotiate with the Department of Defence to prevent encroachment of development around Casement Aerodrome which would interfere with its safe operation”

Mot (27) 0910 
Item ID: 24485
The following Motion in the name of Cllr E. Tuffy was WITHDRAWN:

Amendment Ref.No.PA211
Reinstate in Amendment Ref. No. PA211  as in June 2010 Proposed Amendments to Draft Development Plan, the sentence “ For safety and security reasons, it is also the policy of the Council that no new developments be permitted within the restricted area shown on the maps and which comprises the aerodrome and the lands immediatell adjoining the aerodrome boundary.”  

Mot (28) 0910 
Item ID: 24515
The following Motion in the name of Cllr G. O’ Connell was WITHDRAWN:

Regarding amendment ref PA211 on Casement Aerodrome I propose that the Managers recommendations on the matter be adopted.

Mot (29) 0910 
Item ID: 24519
The following Motion in the name of Cllr T. Gilligan was NOT MOVED:

To modify the Draft County Development Plan Index Map/ Map 3 to reduce the area of the ‘Security Consultation Zone’ to approximately 300 metres west from the edge of Runway 05/23. (For the avoidance of doubt, this area is not to be taken from the edge of the taxiway). This is in accordance with Policy EE39A of the Amended Draft County Development Plan. The flight safety zones (red zones) shall remain

Unaffected. Page ref. 126 Draft Amendment Plan 2010-2016

Mot (30) 0910 
Item ID: 24553
It was proposed by Cllr T. Ridge and seconded by Cllr J. Hannon:
To modify the Draft County Development Plan Index Map/ Map 3 to reduce the area of the "Security Consultation Zone" to approximately 300 metres west from the edge of Runway 05/23.  (For the avoidance of doubt, this area is not to be taken from the edge of the taxiway).  This is in accordance with Policy EE39A of the Amended Draft County Development Plan.  The flight zones (red zones) shall remain Unaffected.  Page ref. 126 Draft Amendment Plan 2010-2016.

REPORT:
Proposed Amendment PA110 proposes a new policy (EE39A) to amend the Department of Defence Security Zone Restriction around Casement Aerodrome so that it becomes a ‘Security Consultation Zone’.   This motion proposes to modify the Development Plan Index Map to reduce the size of the Restriction Area. This is a material change to the Development Plan which does not directly relate to the proposed amendment and as such it cannot be considered at this point in the Development Plan process.    

Notwithstanding the foregoing, the Restriction Area as currently indicated on the Draft Development Plan maps of 400 metres from the taxiways, is as a direct result of the threat assessment carried out by the relevant State Authorities.  

The reduction in extent proposed by the motion would result in the revised western boundary being in extremely close proximity to the taxiway parallel to runway 05/23.  This would facilitate access to the taxiway where slow moving aircraft could potentially be vulnerable targets.
The environmental report notes that the removal of the restrictions applied to the lands around Casement Aerodrome have potential to negatively impact on biodiversity, landscape, habitats, flooding and watercourses, however, these effects are likely to be mitigated, as long as the surrounding lands remain in agricultural use.

Having regard to the above, it is considered that the extent of the Restriction Area at Casement Aerodrome should not be reduced.

 
Manager’s Recommendation:
That the motion cannot be considered at this point in the Development Plan process as its effect would be a material change to the Development Plan.
[image: image2.emf]
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Following discussions to which Cllr T. Ridge contributed, Mr C. Ryan responded to queries raised.  Mr F. Nevin reiterated that the Motion could not be considered for incorporation at this stage of the Development Plan process but suggested that the contents of the Motion be taken as guidance to the Manager in his discussions with the Department of Defence.
The suggestion was accepted by Cllr T. Ridge and AGREED.
The Manager’s Report was NOTED.
H-I (17) 0910

Item ID: 24556

Mr C. Ryan, Senior Planner, presented the following report:

Weston Aerodrome - Air Navigation (Including proposed amendments to Schedule 5).
REPLY:
South Dublin County Council engaged the services of an aviation consultant regarding aviation matters at Casement and Weston Aerodromes.  

In relation to the aerodrome reference code, the aviation consultant advised that 

‘altering of [the] aerodrome licence [is] in [the] power of the I.A.A. [Irish Aviation Authority] only’.  

As such, this would clearly fall outside the remit of a County Development Plan.  

The aviation consultant also recommended that all references to the ‘Drawing – ‘Safeguarding Map for Weston Aerodrome……’  should be removed and replaced with references to the ‘Development Plan Index Map’’.

The aviation report  further recommended that the term ' Outer Horizontal Surface ' in relation to Weston be replaced by the word 'elevation'. These are included on the Index map in the interests of safe air navigation with repect to tall structures.

Manager’s Recommendation
Proposed Amendment PA111 should be omitted from the Development Plan 2010-2016 and the aerodrome reference code should remain that licensed by the Irish Aviation Authority (i.e. Code 2B).

In relation to PA112, in the interests of accuracy and clarity, it is recommended that the reference to ‘Drawing – ‘Safeguarding Map for Weston Aerodrome……’  be replaced with ‘the Development Plan Index Map’ and that further minor consequential changes required to ensure that the text of Schedule 5 ‘Weston Aerodrome, Lucan’ is consistent with this, should also be made.  

 The ' Outer Horizontal Surface ' title to be replaced by the word 'elevation'. 

It is recommended that all other changes set out as part of PA112 are acceptable and should be incorporated into the Development Plan 2010-2016.
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Following discussions to which Cllrs D. Keating, G. O’ Connell, C. Jones, and C. Brophy contributed, Mr C. Ryan responded to queries raised.
It was proposed by Cllr D. Keating and seconded by Cllr.  That the Manager’s Report be amended to read as follows;

It is also the policy of this Council to seek to revert the International Civil Aviation Organisation (ICAO) runway classification of Weston Aerodrome from its current Code 2B classification to Code 1A.
The amendment was AGREED.
The Manager’s Report as amended was AGREED.

Resolution

It was proposed by Cllr E. Moloney and seconded by Cllr C. Jones that the following Resolution be AGREED and ADOPTED:
It is hereby resolved that the County Council of the County of South Dublin, being the Planning Authority for the County of South Dublin having;

 

· reviewed the South Dublin County Development Plan 2004-2010,

· considered the Report of the County Manager on submissions or observations received during the pre-Draft Development Plan Consultation Stage,

· issued Directions to the County Manager regarding the preparation of the Draft Development Plan,

· prepared a Proposed Draft Development Plan,

· considered the Proposed Draft Development Plan at meetings held in April 2009,

· published the South Dublin County Draft Development Plan on 22nd September 2009,

· considered the Report of the County Manager on Submissions or Observations received on the Draft Development Plan,

· published Proposed Amendments to the Draft Development Plan agreed by the Elected Members at meetings held on the 4th, 6th, 11th and 13th May 2010, 

· considered the Proposed Amendments to the Draft Development Plan and the Report of the County Manager on Submissions or Observations on the Proposed Amendments to the Draft Development Plan at its meeting on 8th September 2010,  

hereby adopts, for the purpose of making the South Dublin County Council Development Plan 2010 – 2016;

 

· the document titled “South Dublin County Council Draft Development Plan 2010-2016” including nine (9) maps;

· the document titled “South Dublin County Council Proposed Amendments to Draft Development Plan” including nine (9) maps;

· the Report of the County Manager on Submissions received on the Amended Draft Development Plan; 

·  the decisions of Council on the Manager’s recommended changes and on motions at its meetings on 6th and 8th September 2010

and in accordance with the provisions of the Planning and Development Acts, hereby makes the South Dublin County Council Development Plan and it is further resolved that the seal of the Council be affixed to the documents and nine (9) maps incorporating the original Draft and all the agreed amendments which together are the South Dublin County Council Development Plan 2010-2016 and that the necessary notices of the making of the South Dublin County Council Development Plan 2010-2016 be published in accordance with the said Acts.

A Roll Call Vote was taken, the results of which were as follows;

	Resolution
	For
	Against
	Abstain
	Absent

	BROPHY, Colm
	 x
	
	
	 

	COBURN, Emma
	x 
	
	
	 

	CORR, Marie
	x
	
	
	 

	COSGRAVE, Paddy
	
	
	
	 x

	CROWE, Seán
	 
	
	
	 x

	DELANEY, Tony
	 x
	
	
	 

	DOWDS, Robert
	x
	
	
	 

	DUFF, Mick
	x
	
	
	 

	GILLIGAN, Trevor
	 
	
	
	 x

	HANNON, John
	 x
	
	
	 

	JONES, Caitríona
	x
	
	
	 

	KEANE, Cáit
	 x
	
	
	 

	KEARNS, Pamela
	x
	
	
	 

	KEATING, Derek
	 x
	
	
	 

	KENNY, Gino
	
	
	
	 x

	KING, Cathal
	 x
	
	
	 

	LAHART, John
	 
	
	
	 x

	LAVELLE, William
	 X
	
	
	 

	LAWLOR, Brian
	 
	
	
	x

	LOONEY, Dermot
	x
	
	
	 

	MALONEY, Éamonn
	 x
	
	
	 

	McDONAGH, Matthew
	 x
	
	
	 

	O'CONNELL, Guss
	 x
	
	
	 

	RIDGE, Thérèse
	 x
	
	
	 

	TUFFY, Eamon
	x
	
	
	 

	WALSH, Éamonn
	 
	
	
	 x


Result of the roll call vote:

FOR  19


AGAINST  0
ABSTAINED 0

ABSENT 7
The Resolution was AGREED.

Cllrs C. King, J. Hannon, G. O’ Connell, E. Tuffy, C. Brophy, and P. Kearns on behalf of their fellow Councillors, expressed their thanks and appreciation of the efforts and work of staff and Management during the Development Plan process.

The County Manager on his own behalf and on behalf of the staff thanked the Members for their assistance and co-operation during the lengthy Plan process.
The Meeting concluded at 21.30. 
SIGNED:_________________________


    Mayor

DATE:___________________________
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