OPINION
QUERIST: SOUTH DUBLIN COUNTY COUNCIL

RE: DRAFT DEVELOPMENT PLAN PROVISIONS RELATING TO SECURITY ZONE SURROUNDING CASEMENT AERODROME

AGENT: THE LAW AGENT, SOUTH DUBLIN COUNTY COUNCIL

1. At meetings held during May 2010, the Elected Members of South Dublin Co Council resolved to propose certain amendments to the Draft Development Plan relating to the security zone surrounding Casement Aerodrome.
2. By amendment Ref. No PA 110, it is proposed to insert the following policy statement under the heading "Policy EE39A: Casement Aerodrome-Security Consultation Zone": 

"It is the policy of the Council to amend the current Department of Defence Security Zone Restriction around Casement Aerodrome so that it becomes a Security Consultation Zone, within which standard security measures will be applied in line with international best practice at military and civilian aerodromes.  The state airports at Dublin, Cork and Shannon operate the highest levels of security.  The security measures at Baldonnel should be the same as those imposed at these State airports."

3. By letter dated 17 June 2010, The Department of Defence made a number of observations in relation to the proposed amendments and in relation to the foregoing, contended that the Council would be acting outside its remit to amend the policy of a Government Department.  I am asked to advise in the first instance as to whether the Council would be acting ultra vires in amending the policy of the Department of Defence.
4. There can be no doubt that the Council has no power, statutory or otherwise to amend a policy of a government Department and that in so far as the Council purported so to do, it would be acting ultra vires.
5. However, it seems to me that the question as to whether or not the Council has the power to amend a policy of a government department only arises by reason of the somewhat unfortunate phraseology adopted in the proposed amendment.  It seems to me that what was probably intended was to adopt a policy either to seek to have amended the current Department of Defence Security Zone Restriction by the Department in the sense of lobbying the Department so to do or alternatively, to adopt a policy to depart from the current Department of Defence Security Zone Restriction around Casement Aerodrome.
6. Accordingly, in my opinion the members ought to be advised by the Manager that in order to avoid a potential vires issue, the phraseology of the proposed amendment must be altered.  
7. The second issue upon which I am asked to advise is whether the Department of Defence Security Zone Restriction around Casement Aerodrome, insofar as it is the policy of the Department of Defence and the Minister for Defence relating to national security, it carries greater legal "weight".
8. In the time available to me I have not been able to locate any statutory provision which would lend legal priority to a policy of The Minister or Department of Defence relating to national security and I am reasonably certain that no such statutory provision exists.  If it did exist, one would expect to have encountered reasonably frequent reference to it in planning and other legislation. Any doubt in this regard could be removed by the Department of Defence itself which has been requested to furnish details of any relevant statutory provisions.
9. In the absence of any express statutory provision to the contrary, the relevant security policy of the Minister for Defence carries no more "legal weight" than any other policy of a Minister or Government Department.  Accordingly, such policy need only be considered by the members in making the development plan pursuant to the provisions of section 12 (11) of the Planning and Development Act 2000 as amended and by the planning authority when making its decision in relation to an application for planning permission under the provisions of section 34 (2) (a) (iv) of the said Act.  It would appear from a perusal of the Planning and Development (Amendment) Bill 2009 that neither of the said statutory provisions will be amended thereby once enacted.  The weight to be given to the said policy in the first instance by the members in making the development plan is a matter for the members.  The weight to be given to the policy when making its decision in relation to an application for planning permission will be a matter for the Planning Authority but having regard also to the provisions of the Development Plan in relation thereto.
10. The duty to consider the said policy is little different to a duty to "have regard to" a policy which is the alternative phrase frequently adopted in the planning legislation.  What is required by a duty to "have regard to" is a matter which was considered by the High Court in McEvoy v Meath County Council [2003] 1 I.R. 208 where it was held that it meant "informing oneself fully of and giving reasonable consideration to ".  While this would generally involve accommodating the relevant policy, it does not entail being strictly bound by it and rigid or slavish adherence is not required.  However, if the policy is to be departed from, it would require clear grounds upon which to decide so to do in order to satisfy the legal requirement that such a decision is reasonable.  Furthermore, implicit in the legal duty to consider or have regard to a policy is a duty to understand the policy to which they are bound to have regard and the failure to do so would render a decision defective  (see EC Grandsen & Co. Ltd v First Secretary of State [1986]J.P.L. 519).
11. Furthermore, the provisions of section 11 (3) (c) appear to be relevant insofar as it is a statutory requirement there under that the planning authority in preparing the development plan consult with various parties including "policing and other services" which clearly places consideration of security issues on a very significant footing in the making of a development plan and imposes an obligation to integrate the development plan with the requirements of the providers of security services.  That provision provides express statutory support for the proposition that the accommodation of State security must be considered to be an important and integral part of proper planning and sustainable development.  

12. That answers to some extent the third issue upon which advice is sought, namely the relationship between security and proper planning and sustainable development where the Development Plan may not be clear on the issue and particularly in relation to compensation issues.  As pointed out at paragraph 9 above the members must consider the policy in making the development plan and the planning authority must consider the policy before making a decision on a planning application, albeit subject to any policy statement in the Development Plan in relation to the Minister’s policy.  Insofar as there is a conflict between the Minister’s policy and the Development Plan, the Planning Authority would be bound by the Development Plan in so far as it is clear from the development plan that the relevant government policy was considered and departed from by the members.  Accordingly, from the point of view of compensation it is important that the Development Plan is crystal clear as to the extent to which the Minister’s policy is adopted, rejected or departed from.  
13. If it is clear from the Development Plan that the Minister’s policy is adopted and the relevant area is a "no build zone", compensation is clearly excluded in the event of a refusal of planning permission under paragraph 20 of the fourth schedule.  Equally, if it is clear that the Minister’s policy is rejected unequivocally in the Development Plan, and the Planning Authority refuse permission for development of a type within the zoning of the particular area, then a claim for compensation will arise. However, if a more ambiguous policy is adopted in the development plan the potential for a claim for compensation becomes much less clear.  Ultimately, if a proposed development is of a type permissible within the terms of the development plan but is refused by the Planning Authority in consultation with the Department of Defence or having regard to the policy of the Minister for Defence, an entitlement to compensation will arise .  
14. As an aside, it might be considered relevant to note that the Minister for Defence has powers of compulsory acquisition under the provisions of 33 of the Defence Act, 1954 subject to the consent of the Minister for Finance.  

15. Nothing further occurs to me to add.  

John F. Aylmer S.C.
27th July 2010
