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Enforcement Policy, Procedure, and Practice

The Council’s policy on Planning Enforcement is stated in paragraph 12.1.1.i of the South Dublin County Council Development Plan, 2004 – 2010 as follows:

In cases where development has commenced or is being carried out without planning permission, or in breach of permission, the Council will initiate enforcement action, in accordance with the Planning and Development Acts, where appropriate.
The legislation covering Planning Enforcement is contained in Part VIII of the Planning and Development Act, 2000, Sections 151 to 164 inclusive, and places certain obligations on the Planning Authority to act in cases of alleged unauthorised development.

Warning Letter

Section 152 requires the issuing of a Warning Letter in any case of alleged unauthorised development which comes to the Council’s attention by way of representation or complaint, or any other way. 
The warning letter must be issued within 6 weeks of receipt of complaint.

If the Council considers that the allegation is vexatious, frivolous, or without substance or foundation, it need not act. 

This rarely happens in South Dublin as some investigation would be required before making such a determination.

The Council is also entitled not to act if the matter is of a trivial or minor nature. 
This power is used occasionally in South Dublin, on the basis of an inspector’s report.

The content of the Warning Letter is specified in Section 152 (3), and the wording is quite formal (see Appendix 1). In view of this, and acknowledging that there may be a reasonable explanation for the alleged breach, it is the practice of this authority to issue an informal warning letter, so that the person involved is made aware of the complaint and has an opportunity to respond. 
If after two weeks there is no response, or an inadequate response, the statutory Warning Letter is issued.
Any person served with a Warning Letter can make a replying submission or observation in writing to the Planning Authority, regard the purported offence, within a period of four weeks. The submission or observation must be considered by the Planning Authority before its makes a decision as to whether or not to serve an Enforcement Notice.

Enforcement Notice

Four weeks after the issue of a Warning Letter, unless the matter has been resolved by way of response, an inspection is carried out to ascertain the full nature and extent of unauthorised development, if any. 

On the basis of the inspection report, if there is unauthorised development, an Enforcement Notice (see Appendix 2) is issued. 
This is a formal statutory notice, and requires specified steps to be taken to cease, or remove the unauthorised development within a specified time.
The Planning Act requires that a decision on whether or not to issue an Enforcement notice be made within 12 weeks of the issue of a Warning Letter.

Legal Proceedings
District Court

After the period specified in the Enforcement Notice has elapsed, a further inspection is carried out to ascertain if there has been compliance.

If the unauthorised development remains, the matter is referred to the Council’s solicitors for court proceedings.

Most legal proceedings are taken in the District Court, where the penalty is a maximum fine of €1,905, and/or imprisonment for up to 6 months. 

If the offence continues after conviction, a further fine of €500 per day may be imposed by the court.

The court may also issue an order to comply with the Enforcement Notice.
An order for costs may also be made.

Circuit Court/High Court Injunction
Proceedings may be taken in the Circuit Court or High Court by the Planning Authority, or any other person. This procedure would usually be used in cases where urgent action is required, there is a significant level of unauthorised development, or there is a point of law to be decided.
Time Limit

Proceedings for unauthorised development must be taken within 7 years of the offence 
Complainants

The majority of Enforcement cases in South Dublin arise as a result of complaints by members of the public. The Planning Act requires the planning authority to notify complainants at various stages during the investigation. 

However, it should be noted that Planning Enforcement is part of the Development Management process, the objective of which is “…to provide, in the interests of the common good, for proper planning and sustainable development…..”, as required by the Planning Act. 
Current Situation

At present, there are 458 active Enforcement files for the County. Of these, 210 are with the Inspectorate, 48 are subject to legal proceedings, and the remaining 200 are at various stages of administration.

The types of unauthorised development include
· Changes within the curtilage of dwellings, e.g. Separate dwelling units, walls, driveways, extensions, dormer windows, satellite dishes, sheds
· Subdivision or change of use of industrial or commercial buildings

· Landfill operations

· Caravans/mobile homes

· Antennae

· Non-compliance with conditions of planning permission

· Advertising signs
In 2008 a total of 463 cases were investigated, many of which were resolved without formal proceedings; 184 Enforcement Notices were issued; 78 prosecutions were taken, some of which are still before the courts.
In general, the Council’s success rate in court is very high, and it is rarely that costs and/or a conviction are not obtained.
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