PAGE  
230

                         COMHAIRLE CONTAE ÁTHA CLIATH THEAS

 SOUTH DUBLIN COUNTY COUNCIL

      TERENURE/RATHFARNHAM AREA COMMITTEE MEETING (1)

Minutes of Terenure/Rathfarnham Area Committee Meeting (1), dealing with Corporate Services, Roads, Planning and Development business held on 6th May 2008.

	PRESENT

	Councillors

	M. Árdagh

	C. Brophy

	P. Cosgrave

	C. Keane

	J. Lahart

	T. McDermott

	E. Walsh



                    An Cathaoirleach Councillor C. Brophy presided.

OFFICIALS PRESENT


	Senior Engineer
	T. O’Grady, J. McLoughlin. 

	Senior Executive Engineer
	A. O’Mullane, H. Fallon.

	Senior Planner
	M. Kenny, N. O’Byrne.

	Senior Executive Officer
	E. O’Gorman, M. Judge.

	Administrative Officer
	T. Curtin, P. McNamara.

	Senior Staff Officer
	K. Whelan.

	Staff Officer
	D. O’Donoghue.

	Assistant Staff Officer
	K. Seery.

	Clerical Officer
	A. Shaw.


TR/326/08  CONFIRMATION AND RE-AFFIRMATION OF MINUTES
HEADED ITEM (1)







Item ID: 14874
Minutes of meeting of Terenure/Rathfarnham Area Committee (1) dealing with Development, Corporate Services, Roads and Planning  business held on 1st April 2008 which had been circulated, were submitted, APPROVED as a true record and signed.

It was proposed by Councillor J. Lahart, seconded by Councillor C. Keane and RESOLVED:

“That the recommendations contained in the Minutes of the 1st April 2008 be ADOPTED and APPROVED.” 

It was AGREED to suspend Standing Orders to take Development Business first.
Development

TR/327/08 
It was proposed by Councillor J. Lahart, seconded by Councillor M. Ardagh and RESOLVED:

“That pursuant to Standing Order No. 13, Question numbers 17-18 be ADOPTED and APPROVED.”

TR/328/08 
GAELSCOIL CHNOC LIAMHNA
QUESTION (17): Councillor C. Brophy 



 Item ID: 14938 

"To ask the Manager to outline the Councils updated position in relation to Gaelscoil Chnoc Liamhna and the application to the Land Registry for the transfer of title of the small piece of land that was formerly the Old Knocklyon Road?"
REPLY:
The Council has agreed to dispose of a site at Knocklyon Road to the Department of Education and Science for the construction of a permanent school for Gaelscoil Chnoc Liamhna. The Gaelscoil is in occupation of a portion of the site in temporary accommodation at present, pending the transfer of legal title to the Department and the construction of a more permanent building.

The site is dissected by a section of the old Knocklyon Road which was abandoned on the construction of the M50 Motorway. The title to this section of roadway is unregistered and there has been a delay in transferring title to the Department due to difficulties encountered by the Council in registering title to this area. The Council has engaged a Senior Counsel with experience in conveyancing/title matters to review and hopefully certify the Council’s title in this case. All title documentation in the Council’s possession relating to the adjoining lands has been forwarded to Counsel and his report and certificate in the matter is awaited. 

On receipt of this documentation a further application will be made to The Property Registration Authority to regularise the Council’s title.

Bottom of Form

TR/329/08 
COTTAGES 1-5 WHITECHURCH ROAD
QUESTION (18): Councillor P. Cosgrave 



 Item ID: 14854 

"To ask the Manager to contact the owner of the cottages 1-5 Whitechurch Road to have their appearances upgraded or have them declared a derelict site?"
REPLY:
The Council’s Engineer has been instructed to carry out an inspection on this property and issue a report stating whether he considers the site to be derelict, within the definition contained in the Derelict Sites Act, 1990.  If the site is found to be derelict, the owner will be issued with a Notice outlining the works which must be carried out in order to render the property non-derelict.

Bottom of Form

TR/330/08 NEW WORKS 

HEADED ITEM (12)  Item ID: 14881 

It was NOTED that there was no business under this heading.
TR/331/08 CORRESPONDENCE 

CORRESPONDENCE (4)






 Item ID: 14882 

It was NOTED that there was no business under this heading.
TR/332/08 Cathaorileach's Business
MOTION (11) 







 Item ID: 15002 

It was NOTED that there was no business under this heading.
TR/333/08 
WHITECHURCH SHOPPING CENTRE
MOTION (12) 







Item ID: 14968 

It was proposed by Councillor C. Keane, seconded by Councillor J. Lahart:-
"To ask the Manager for a follow up on the answer given to my motion on Whitechurch Shopping Centre - Tuesday, November 13, 2007 - MOTION NO. 16."

The following report by the Manager was READ:

“The Shopping Centre at Whitechurch was inspected on the 21st January, 2008, by the Council's Area Engineer to ascertain if there was any dereliction as specified under the Derelict Sites Act, 1990.  The Area Engineer reported that the site was in a non-derelict state within the meaning of the legislation.

The Council's inspector will be requested to re-examine the site under the terms of the Derelict Sites Act, 1990 and appropriate action will be taken as necessary”.

Following contributions from Councillors C. Keane, P. Cosgrave, J. Lahart, T. McDermott and M. Ardagh, Ms. E. O’Gorman, Senior Executive Officer, responded to queries raised.  The report was NOTED and it was AGREED to present a further report on this matter to the June meeting of this Committee.

Bottom of Form

TR/334/08
McHUGHS SHOPPING CENTRE, ST. JAMES ROAD.
MOTION (13) 







Item ID: 14979 

It was proposed by Councillor E. Walsh, seconded by Councillor T. McDermott:-
"That the Manager arrange a C.P.O. to resolve the unacceptable derelict site at McHughs Shopping Centre St. James Road Greenhills as this site has devalued the properties in the general area and has devalued the quality of life of the whole community and to be arranged as soon as possible."

The following report by the Manager was READ:
“An inspection was carried out on the 28/03/08 on the site known as the former Greenhills Shopping Centre ( McHugh Management )  by the Council’s Engineer.

At that time the Engineer specified the following measures, 

To prevent the site from becoming or continuing to be a derelict site:

(1)               Repair all wall and fencing

(2)               Gate to be replaced and/or repaired

(3)               Skip to be removed

The site was rechecked on the 10/04/08, and the works specified were carried out. Accordingly, the site is no longer considered derelict.

It should be noted that the procedure to acquire a site under the Derelict Site Act 1990, is a lengthy one. The Council must advertise its intention in a newspaper circulating in the area, and serve notice on the owners. If there are any objections received to the Councils proposal, the matter must be referred to An Board Pleanala. The Board must make a final decision.

The Board is not restricted by time limits on making it’s decision and from previous experience, some cases take up to 18months.

If the Board authorises the acquisition of a derelict site under the act, the Council is liable to pay compensation to the owners.

The compensation is based on the value of the site at time of vesting in the Council. It should be noted that this particular site has a current planning permission for 12 apartments and shops. Accordingly compensation in this case would be considerable, and in view of the Council’s present financial status, acquisition of the site is not considered prudent.

The site at present is not considered derelict, as the owner has carried out the works specified in the engineer’s report, the Council are not in a position to pursue the matter at this time.  

The site will be monitored on a regular basis to ensure it remains in a non derelict condition.”

Following contributions from Councillors E. Walsh, T. McDermott, C. Keane, P. Cosgrave, C. Brophy, M. Ardagh and J. Lahart, Ms. E. O’Gorman, Senior Executive Officer, responded to queries raised.  The report was NOTED and it was AGREED to present a further report on this matter to the June meeting of this Committee.

Corporate Services

TR/335/08 QUESTIONS
It was NOTED that there was no business under this heading.
TR/336/08 NEW WORKS
HEADED ITEM (2)







Item ID: 14872 

It was NOTED that there was no business under this heading.
TR/337/08 CORRESPONDENCE 
CORRESPONDENCE (1)






 Item ID: 14873 

It was NOTED that there was no business under this heading.
TR/338/08 Cathaoirleach's Business
MOTION (1) 







Item ID: 15004 

It was NOTED that there was no business under this heading.
 Roads

TR/339/08
It was proposed by Councillor J. Lahart, seconded by Councillor M. Ardagh and RESOLVED:

“That pursuant to Standing Order No. 13, Question numbers 1-15 be ADOPTED and APPROVED.”

TR/340/08
U-TURNS – TEMPLEVILLE PARK
QUESTION (1): Councillor M. Ardagh  



Item ID: 14840 

"To ask the Manager to consider the installation of a traffic island on Templeville Road opposite the entrance to Templeville Park to discourage motorists doing U-turns and to further ask the Manager what other options are available - as well as improved signage - at this location?"

REPLY:
It is not proposed to install a traffic island on Templeville Road at Templeville Park as it is considered that such a measure would impede access by large vehicles such as emergency vehicles, refuse trucks etc.  It would also result in traffic exiting from Templeville Park being only able to turn left.
There are currently 2 U-turn prohibition signs located on either side of the entrance to Templeville Park. It is proposed to install an additional sign on Templeville Road immediately prior to the junction with Templeville Park advising motorists coming from Templeogue/Rathfarnham of the prohibition of a U-turn at Templeville Park.
Bottom of Form

TR/341/08
CLEAN UP OF ROAD SIGNS
QUESTION (2): Councillor M. Ardagh 



 Item ID: 14844 

"To ask the Manager to carry out a clean-up of all the road signs in the Terenure/Rathfarnham Area?"

REPLY:
Unfortunately the practice of vandalising public areas with graffiti is on the increase. Road maintenance depot staff regularly remove graffiti from road signs.

Bottom of Form

TR/342/08
CAR PARK FORTFIELD PARK
QUESTION (3): Councillor C. Brophy 



 Item ID: 14934 

"To ask the Manager if car-park lining can be carried out at the car-park in front of the Vivo shops on Fortfield Park?"

REPLY:
The issue will be investigated and a report detailing various parking layout proposals will be discussed during the next Traffic Management Meeting. 

Bottom of Form

TR/343/08
LANEWAY BETWEEN LIMEKILN GREEN & LIMEKILN AVENUE
QUESTION (4): Councillor C. Brophy 



 Item ID: 14935 

"To ask the Manager to state what are the plans in respect of the laneway between Limekiln Green and Limekiln Avenue adjacent to (details supplied) and given that the problems that exist in this laneway, if the Council intend to take any initiative, and if you will make a statement on the matter?"

REPLY:
A report on this matter is being presented to the Committee under Headed Item No. 7.

TR/344/08
LEVEL CROSSINGS TAYLORS LANE
QUESTION (5): Councillor C. Brophy 



 Item ID: 14936 

"To ask the Manager can additional level crossings be provided on Taylors Lane to facilitate local residents who can no longer cross the road at key points without risk to themselves and their children?"

REPLY:
On Taylors Lane, between Ballyboden Road and Whitechurch Road,  5 pedestrian crossing facilities are provided at regular intervals, 

1) Immediately east of Ballyboden Roundabout

2) At Shops/Entrance to Moyville Lawn

3) At Palmer Park

4) Immediately East of Filling Station

5) At Whitechurch Road Junction.

Whereas this is considered to be a sufficient of crossings to cater for pedestrian needs, the matter will be re-examined with a view to ascertaining whether there is a need or justification for additional pedestrian crossings.

Bottom of Form

TR/345/08
PEDESTRIAN CROSSING WHITECHURCH ROAD
QUESTION (6): Councillor C. Brophy  



Item ID: 14937 

"To ask the Manager if a pedestrian crossing can be placed on Whitechurch Road to facilitate the residents of Willbrook Lane and associated houses in crossing this busy road?"
REPLY:
Whitechurch Road will be inspected to identify if a suitable crossing site with appropriate footpaths and sight lines can be identified. Should such a site be identified a count, to establish if a warrant exists, will be undertaken.

Bottom of Form

TR/346/08
PEDESTRIAN CROSSING RATHFARNHAM ROAD
QUESTION (7): Councillor P. Cosgrave 



 Item ID: 14853 

"To ask the Manager to put in place a pedestrian crossing mid-way on the Rathfarnham Road between Rathfarnham Village and Dodder Park Road?"
REPLY:
In order to assess whether a warrant exists, a count will be carried out at a point close to the mid point of the crossings at Dodder Park Road and Rathfarnham Village.

Bottom of Form

TR/347/08
DOUBLE YELLOW LINES LANSDOWNE PARK
QUESTION (8): Councillor P. Cosgrave 



 Item ID: 14855 

"To ask the Manager to install double lines both sides on the corners of 44 and 45 Lansdowne Park to stop unwanted parking?" 
REPLY:
Double yellow lines are recommended on corners at the junction of Lansdowne Road and Knocklyon Road subject to the provision of Statutory orders.  

Bottom of Form

TR/348/08
FOOTBRIDGE WHITECHURCH ROAD
QUESTION (9): Councillor P. Cosgrave



  Item ID: 14856 

"To ask the Manager to have the footbridge from Whitechurch Road into Willbrook Grove plastered and dashed to make it an asset to the local environment?"
REPLY:
The footbridge from Whitechurch Road into Willbrook Grove will be examined by Maintenance staff. Any remedial or necessary upgrade works will be carried out.

Bottom of Form

TR/349/08
PONDING WHITEHALL ROAD
QUESTION (10): Councillor C. Keane 



 Item ID: 13950 

"To ask the Manager to have the problem of ponding on the footpaths at various locations on Whitehall Road rectified?"
REPLY:
The footpaths at the locations listed will be examined and any necessary remedial works will be included in the schedule of footpath repairs.

Bottom of Form

TR/350/08
TRAFFIC ISSUES WHITEHALL ROAD & WHITEHALL ROAD WEST
QUESTION (11): Councillor C. Keane  



Item ID: 14969 

"To ask the manager to report on the long standing and many requests for: 

(a) traffic lights at the junction of Whitehall Road and Whitehall Road, West?
(b) to have a yellow box painted at this location immediately?"

REPLY:
A Yellow Box is recommended at the junction subject to the provision of Statutory Orders.  Installation of traffic lights at this junction is not recommended as traffic lights will impact adversely on the nearby roundabout of Wellington Lane and Templeville Road.

Bottom of Form

TR/351/08
GREENHILLS ROAD RE-ALIGNMENT
QUESTION (12): Councillor E. Walsh 



 Item ID: 14980 

"To ask the Manager to update this Committee on the re-alignment of Greenhills Road?"

REPLY:
The Council is currently awaiting confirmation of the C.P.O. relating to this Scheme from An Bord Pleanala.  As soon as this is received detailed design and ground investigations will proceed.

Bottom of Form

TR/352/08
GRASS VERGE LIMEKILN GREEN
QUESTION (13): Councillor E. Walsh 



 Item ID: 14994 

"To ask the Manager to re-instate the grass verge in Limekiln Green adjacent to the Masonets as you turn in from the Traders Pub to the left and that the double yellow lines be enforced to protect the margin?"

REPLY:
The issue concerning illegal parking at this location has been referred to the local Gardai for their attention.  The Parks Department have been requested to carry out any necessary reinstatement works to the grassed area.

Bottom of Form

TR/353/08
HGVs GREENPARK ESTATE
QUESTION (14): Councillor E. Walsh  



Item ID: 14997 

"To ask the Manager to clarify the access through Greenpark Estate, Dublin 12, of vehicles over 3 Ton and other heavy goods vehicles?"

REPLY:
A 3 ton limit is not currently in place at this location and therefore HGV’s are not prohibited from using it as a through road.  It should be noted that access to business etc. is still allowed under the terms of the limit.  However, the possibility of placing such a restriction will be investigated and a report will be issued to the May Traffic Management Meeting.

Bottom of Form

TR/354/08
SALE OF CARS ON FOOTPATHS
QUESTION (15): Councillor E. Walsh 



 Item ID: 14998 

"To ask the Manager for a report on the present position regarding the sale of cars on footpaths etc. and if there are measures that will eliminate the problem?"

REPLY:
A policy in relation to this issue was adopted by the Council in November, 2007.  On that basis arrangements are currently being finalised with the contractor and the Gardai for implementation on a phased basis.  Implementation is expected to commence in the coming weeks.

Bottom of Form

TR/355/08 Proposed Declaration of Roads to be Public Roads 

HEADED ITEM (3)







  Item ID: 14875 

It was NOTED that there was no business under this heading.
TR/356/08 Countywide Model Report
HEADED ITEM (4)







 Item ID: 14972 

LINK: -  Countywide Model Report
Ms. H. Fallon, Senior Executive Engineer, presented the report.  Following contributions from Councillors M. Ardagh, T. McDermott, C. Keane and J. Lahart, Ms. H. Fallon responded to queries raised and the report was NOTED.
TR/357/08 Boundary Treatment Knocklyon Road
HEADED ITEM (5)







 Item ID: 14974 

Boundary Treatment Knocklyon Road
“The boundary treatments proposed for the Knocklyon road scheme are as approved at Part 8 stage and are as shown in the attached drawings: 
LINKS:- 
Map 1
Map 2
Map 3
Map 4
Map 5”
Mr. J. McLoughlin, Senior Engineer, presented the report.  Following contributions from Councillors P. Cosgrave, T. McDermott, C. Keane and J. Lahart, Mr. J. McLoughlin responded to queries raised and the report was NOTED.  It was AGREED to forward an A3 drawing showing the boundary treatment for this proposed road scheme to each Member of the Committee.
TR/358/08 Footpath at Orwell Shopping Centre

HEADED ITEM (6)







 Item ID: 14975 

Footpath at Orwell Shopping Centre
“Arising from a discussion on Motion 14, tabled at the March meeting of this Committee, it was agreed to examine the feasibility of providing a public footpath at the front of the Orwell Shopping Centre. An inspection has revealed that it is possible to install a footpath at this location.  In the interest of safety of both pedestrians and motorists it is preferable that this footpath be constructed in the grassed verge fronting these shops. This footpath will be constructed in May/June 08.”
Mr. T. O’Grady, Senior Engineer, presented the report.  Following contributions from Councillors C. Brophy and C. Keane, the report was NOTED.
Bottom of Form

TR/359/08 Proposed Extinguishment at Rere 1-14 LIMEKILN GREEN, WALKINSTOWN, DUBLIN 12
HEADED ITEM (7)







  Item ID: 14976 

PROPOSED EXTINGUISHMENT OF PUBLIC RIGHT OF WAY AT THE
 RERE OF 1-14 LIMEKILN GREEN, WALKINSTOWN, DUBLIN 12. 
MAP REF: RE 0620
“The following report was submitted to the Terenure/Rathfarnham Area Committee Meeting (1) on 5th December, 2006.

“An application has been received from Development Department and the residents of 11 Limekiln Green and 61 Limekiln Avenue to formally extinguish the public right-of-way at the rear of 1-14 Limekiln Green, Walkinstown, due to antisocial behaviour and to affect the closure by means of incorporation into their gardens.” 

Following consideration of the report, it was agreed to initiate the procedure.

The proposal to extinguish the public right-of-way was advertised in the Echo on Thursday, 21st September, 2006 and signs were erected on site in accordance with Section 73 of the Roads Act, 1993.  The latest date for receipt of objections, representations and requests for an oral hearing was 6th November, 2006.

The following is a breakdown of the submissions received in response to the public advertisement/notice:-
In favour 5
Objections 16
Requests for Oral Hearing 16

The Committee granted the request for an Oral Hearing at its meeting held on5th December, 2006.

Mr. Joe O’Gorman (former Planning Inspector) was appointed to conduct the Oral Hearing in respect of the proposed extinguishment and the said Oral Hearing took place on the 14th March 2007. The following was Mr. O’Gorman’s recommendation.

“I have had regard to the location of the right of way, and its effect on the residential amenity of Limekiln Avenue and Limekiln Green.  However, after having taken oral evidence at the Hearing, read the submissions handed in, the previous history, visited the site and had regard to all other matters, I conclude that the extinguishment of the public right of way would further protect the residential amenity of the residents using the laneway and would be in accordance with the proper planning and sustainable development of the area

I am of the opinion that the extinguishment of the public right of way would not interfere with or inhibit its use, which should be a restricted key access to residents whose properties immediately adjoin the laneway.”

At its meeting of the Terenure/Rathfarnham Area Committee on 4th March, 2008 it was agreed to defer a decision pending further information from Development Department and legal advice being sought from the Law Department.

Development Department have indicated that the portion of land common to the two boundaries is to be divided equally between the residents.

Law Department engaged Mr. John Doherty, Barrister at Law, to give legal opinion on the matter and his report is now to hand and the following is a copy of same for consideration.

Subject:      Laneway to rear of 1-14 Limekiln Green and 53-77 Limekiln Avenue. 
Querist:      South Dublin County Council 
Agent:        County Solicitor 

OPINION
Background
It would appear from the papers sent to Counsel that a laneway was created initially to the rear of numbers 1-14 Limekiln Green, a Council housing development, in order to afford access to the rear gardens of those houses to the occupants of same. Subsequently, it would appear that a private development at Limekiln Avenue took place and Querist allowed the occupants of those houses to gain access to their rear gardens by using the same laneway. It would also appear that Querist has accepted that over the years, general access to the public was allowed and, by reason of an implied dedication, a public right of way came into existence. In addition to the laneway running directly behind the houses, there were two short laneways running between 4/5 and 10/11 Limekiln Green. Following representations made by the residents of numbers 10 and 11 Limekiln Green, the right of way along this section of laneway running between the two houses was formally extinguished in the year 2000. The other short laneway (effectively giving access to the main laneway at the rear of the houses) and running between numbers 4 and 5 Limekiln Green would appear to remain a public right of way. It is interesting to note that in 1994 or thereabouts, Querist, following complaints about anti-social behaviour in the laneways between 4/5 and 10/11 Limekiln Green, arranged for the provision of gates at each end of these short laneways, and the keys to the gates were given to the householders. Whilst the right of way between numbers 10 and 11 was extinguished in 2000, the right of way between numbers 4 and 5 has not been extinguished and does not appear to be the subject matter of the current proposal. 

In addition to the above, it would appear that on dates unknown to Querist, but apparently prior to 1997, gates were also erected at each end of the laneway the subject matter of the current proposal and, in addition, the section of laneway behind number 12 Limekiln Green/59 Limekiln Avenue appears to have been incorporated into the rear of these houses. Also, a small ESB sub-station box at the entrance to the laneway adjacent to number 14 Limekiln Green has a wall built around it which closes off access to the laneway at that point. These encroachments appear to have incurred certainly before 1994 as reference is made to same in a report from Mr. Philip Murphy, Senior Executive Officer, of the Housing Department to the Development Department of Querist on the 9th of June, 2004. 

In 2006, the question of the extinguishment of the public right of way of the laneway in question was raised and the matter was brought before the relevant area committee meeting in September, 2006, which committee recommended the initiation of the relevant procedure under the Roads Act, 1993 to achieve this aim. Following an oral hearing in March, 2007, Mr. Joseph Gorman, the person appointed by Querist to conduct the oral hearing, produced a report wherein he concluded that  “the extinguishment of the public right of way would further protect the residential amenity of the residents using the laneway and would be in accordance with the proper planning and sustainable development of the area. I am of the opinion that the extinguishment of the public right of way would not interfere with or inhibit its use, which should be a restricted key access to residents whose properties immediately adjoin the laneway.”

Following this report, the matter was again referred to the area committee meeting in October, 2007, but the committee deferred its decision pending further information and advice with regard to the following:-

“Should the Council members decide not to extinguish the public right of way, what action, if any, is open to the roads department in terms of opening up the laneway to public use, bearing in mind that two sheds have been constructed on the portion of this land for ten years.”

Opinion
It would appear to me that, initially, when this laneway came into being, it served the sole purpose of enabling the residents of the Council houses in Limekiln Green to gain access of their houses. Subsequently, it would appear that a private development took place on the other side of the laneway, known as Limekiln Avenue, and Querist, in effect, allowed general members of the public to use this laneway for the purposes of not only gaining access to the rear of the houses on both Limekiln Green and Limekiln Avenue but also to use the same as a public right of way. In essence, therefore, a public right of way by implied dedication came about and that remains the position. Until a public right of way is formally extinguished by statutory means, it remains a public right of way forever. That is the current position in relation to this laneway. A question also arises as to whether the laneway actually constitutes a public road, as defined in the Roads Act, 1993, but this may be irrelevant on the basis that even if a public road exists, if the right of way over same is extinguished, the provisions of Section 73 (5) apply and, upon the extinguishment of the right of way over such a public road, then the road authority would no longer be responsible for the maintenance of such road. 

As Querist is the owner of the laneway in question, and for the purposes of these advises we must assume that a public right of way only exists over the lands and not a public road, any encroachment on Querist’s lands, save in accordance with the right of way, constitutes a trespass on those lands. Querist would have all the rights of a land owner to seek injunctive relief and damages against the trespasser but would also be bound by the provisions of the Statute of Limitations with regard to such encroachments. If a person has occupied the Council’s lands in a manner adverse to Querist’s possession of the lands for more than the statutory period, then such person would be entitled to claim a possessory title in respect of the extent of that encroachment (squatter’s title), but subject to the public right of way! It would appear to me in this case that insofar as the garages are concerned an encroachment on Querist’s land has existed for at least ten years and more likely more than 13/14 years (see the report from Mr. Philip Murphy mentioned above). If this is the case, then there is nothing that Querist, as a land owner, can do in relation to the trespass simpliciter. 

Notwithstanding the above, however, Querist as a local authority has a duty under Section 73 (11) of the Roads Act, 1993 to protect the right of the public to use public rights of way within its administrative area. In addition, Sub-section (10) of Section 73 provides that a person who obstructs, impedes or otherwise interferes with a public right of way or who destroys or damages a public right of way, save as is provided for law, shall be guilty of an offence. Section 81 of the Roads Act, 1993 goes on to provide that the offence created is a summary one only and that the same may be prosecuted by a local authority. However, sub-section (4) provides that summary proceedings for an offence to which any provision of the Act relates may be instituted within twelve months from the date of the offence. In this case, the interference with the public right of way is a continuing interference, so to speak. Although the initial interference occurred certainly more than twelve months ago, every new day that dawns those persons encroaching on the right of way by means of the maintenance of the garages are committing a new offence, in my view. Therefore, if inspections were carried out on several days revealing the ongoing encroachment, summonses could be issued by Querist against those persons who may be brought before the District Court and receive fines or imprisonment in relation to each individual encroachment. That’s all every well, but that doesn’t achieve the aim of opening up the laneway. The District Court, on conviction, can only impose a fine or a prison sentence, but cannot order that the person remove the property. Nonetheless, it may be useful to threaten those persons encroaching on the laneway with criminal proceedings if they do not regularise their position and remove the garages from the encroaching laneway, should the elected members not resolve to extinguish the right of way. Such a threat might result in discussions taking place in order to regularise the position. 

The creation and maintenance of an obstruction to a public right of way or a public road amounts to a public nuisance. Such an interference amounts to a criminal misdemeanour and the guilty person can only be sued in the tort of public nuisance by the Attorney-General, either acting alone on behalf of the public or, in the alternative, as a relation of a member of the public who is given locus standi by the Attorney-General’s consent to a relator action (see, for example Seaton –v- Slama (1933) 31 LGR 41; AG –v- Mayo County Council [1902] 1 IR 13; Smith –v- Wilson [1903] 2 IR 45).  It would appear that this rule applies in order to prevent a multiplicity of actions and protects the wrongdoer against the risk of being punished one hundred times for the same cause and it is only where a person has suffered “particular or special” damage over and above that suffered by other members of the public may he or she institute civil proceedings for the nuisance. On this basis, it would appear to me that the only remedy open to Querist is for Querist to make complaint to the Attorney-General and request him to institute the necessary proceedings against those persons who have obstructed the right of way. Clearly, those persons who maintain structures on the right of way can be identified and if the persons who erected the small wall or the gates cannot be identified, then it would appear to me to be open to Querist itself to remove those gates, thus opening up parts of the right of way in any event. However, one would advise caution in this regard until the Attorney-General makes his views known. 

Conclusion
 A.      A public right of way still exists over the laneway in question, even though a person or persons unknown have closed off the same by means of gates and also by the erection/maintenance of structures thereon. 

 B.       Querist has a duty to protect the public’s right to use the public right of way. However, this Statutory requirement is not elaborated on in the Roads Act and it would appear that, other than the bringing of summary prosecutions against persons who obstruct a public right of way, no statutory means is afforded Querist to compel the removal of obstructions from the public right of way. 

 C.       The obstructions on the public right of way amount to a public nuisance and it would appear that the only person entitled to maintain an action in relation to same (including an action seeking injunctions) is the Attorney-General or a person who is given locus standi by the Attorney-General’s consent to a relator action. 

Nothing further occurs. 

JOHN DOHERTY
18th January, 2008

Bord Gais, Eircom and NTL have stated that they have no objections to the proposed extinguishment.

ESB has no objections to the proposed extinguishment but they require contact be made with them in advance of any works taking place.

Public Lighting Section has no objection to the proposed extinguishment, however, it would necessitate the disconnection and removal of 2 No. Public Lighting columns and associated cabling.

Water & Drainage Sections have no objections to the proposed extinguishment.

The decision regarding the extinguishment of a public right-of-way and the granting of an oral hearing is a reserved function of the Council.

Any recommendation of the Committee will be brought to the attention of the Council.”
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Mr. T. O’Grady, Senior Engineer, presented the report.  Following contributions from Councillors E. Walsh, T. McDermott, M. Ardagh and C. Keane, the Committee AGREED not to recommend the extinguishment of the right-of-way over this laneway.
TR/360/08 NEW WORKS 

HEADED ITEM (8) 






 Item ID: 14876 

It was NOTED that there was no business under this heading.
TR/361/08 CORRESPONDENCE 

CORRESPONDENCE (2)






 Item ID: 14877 

Link to Letter dated 8th April, 2008 to Rathfarnham Shopping Centre.
Link to letter dated 11th April, 2008 from McNally Handy and Partners. 
The above correspondence was NOTED.
TR/362/08 Cathaoirleach's Business – u turn sign templeville park
MOTION (2)







 Item ID: 14933 

It was proposed by Councillor C. Brophy, seconded by Councillor J. Lahart:- 

"That the Council erect a statutory No U-Turn sign at the entrance of Templeville Park and that associated signs prohibiting this U-turn be erected on the approach roads."

The following report by the Manager was READ:
“There are currently 2 U-Turn prohibition signs located on either side of the entrance to Templeville Park.  It is proposed to install an additional sign on Templeville Road immediately prior to the junction with Templeville Park advising motorists coming from Templeogue/Rathfarnham of the prohibition of a U-Turn at Templeville Park.”

Following a contribution from Councillor C. Brophy the report was NOTED.
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TR/363/08
SCHOOL TRANSPORT
MOTION (3)







 Item ID: 14597 

It was proposed by Councillor C. Keane, seconded by Councillor J. Lahart:-
"That this committee discusses the recommendations of the consultants report engaged to examine the issue of School Transport / School Buses and the reommendations made in that report that the Department of Environment have refusesd to fund i.e. the design of nine dedicated school bus routes. That this Council write again to the Minister for the Environment pointing out the reduction in C02 and the contribution this would make to Ireland achieving it target as agreed in Kyoto Protocol. (b) that this committee recommends in the event of a negative reply from the Minister that SDCC take steps to launch one pilot project (with the aid of Parents/schools) contracting out the service to private providers - as the survey indicated that such a service would be popular in South Dublin County Council Area. This could be achieved under the 'private bus hire' service."

The following report by the Manager was READ:
“The Traffic Section have written to the Department of Transport requesting additional funding in light of the Sustainability Consultation Paper and are awaiting a response.”

Ms. H. Fallon, Senior Executive Engineer, presented the report.  Following contributions from Councillors C. Keane, J. Lahart and C. Brophy, Ms. H. Fallon responded to the queries raised and the report was NOTED.
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TR/364/08
CONSTRUCTION OF KNOCKLYON ROAD
MOTION (4) 







Item ID: 14956 

It was proposed by Councillor M. Ardagh, seconded by Councillor C. Keane:-
"That this Committee recommends that the Council apply the monies realised from the proposed sale of sites in the County to the construction of the Knocklyon Road."

The following report by the Manager was READ:
“This Motion if passed will be taken into account in the determination of the Councils Capital Programme.”

It was AGREED to take Motion No. 6 in conjunction with this item.

MOTION (6) 







 Item ID: 14970 

It was proposed by Councillor C. Keane, seconded by Councillor M. Ardagh:-
"That this committee discusses the re-alignment of the Knocklyon Road that this committee and Council agreed to proceed with as a PRIORITY for funding in the TRAC area; noting that this is on the Agenda of the Council for over 30 years – i.e. before the foundation of SDCC and as there would be very few if anything else on the agenda of SDCC for such a lengthy duration that this be taken into consideration.  The councillors who voted for this voted in good faith and request that this be honoured and work proceed immediately." 

The following report by the Manager was READ:
“The Council cannot proceed with a Tender Advertisement to procure a contractor as a source of funding has not yet been identified for this road scheme.”

Following contributions from Councillors M. Ardagh, C. Keane, P. Cosgrave, J. Lahart, T. McDermott, C. Brophy and E. Walsh, Mr. J. McLoughlin, Senior Engineer, responded to queries raised and the Motions were PASSED.

TR/365/08
RIGHT TURN SPRINGFIELD AVENUE
MOTION (5) 







Item ID: 14995 

It was proposed by Councillor T. McDermott, seconded by Councillor C. Brophy:-
"That the Manager immediately re-instate the right turn from Templeogue Road into Springfield Avenue by applying the same logic as was applied by Dublin City Council in reinstating the right turn into Rathfarnham Road in Terenure Village. The same factors apply to both junctions."

The following report by the Manager was READ:
“A report analysing the current situation at Templeogue Road and Springfield Avenue and right turn included scenario was previously issued to the members the following was noted:

· The provision of a right turn lane would confine all the other traffic (left turning, straight ahead and bus traffic) into one lane. 

· There would be less straight ahead and left turning traffic accommodated at the junction. This would result in traffic queuing back into Templeogue village. 

· Journey times for buses would be increased due to additional congestion in the village. 

· A new phase is required to permit the traffic to make the turning movement removing ‘green time’ from the remaining movements. 

· The provision of the right turn would increase the amount of traffic using Templeogue Village in order to access the turn. 

· In the network model comparison of the scenarios, the forecast congestion increased delays by an accumulative 171 hours and caused an additional 516km travelled in an attempt to avoid these delays. 

· In the detailed junction model comparison of the scenarios, the reserved capacity was reduced from a current 8% reserved capacity to minus 16% (i.e. 16% more traffic than capacity at the junction) 

· The associated congestion would have a negative impact on the environment of the village areas surrounding other approaches to the junction.

In summary in light of the above, it is not recommended to reinstate the right turn.”
Councillor T. McDermott requested that this Motion be RE-ENTERED for the June Meeting.
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TR/366/08
SAFETY ISSUES LIMEKILN LANE
MOTION (7)







 Item ID: 14964 

It was proposed by Councillor M. Ardagh, seconded by Councillor C. Keane:-
"That the Manager discuss the serious situation existing on Limekiln Lane adjacent to the Church in relation to speeding, anti-social behaviour, safety, security, joy-riding, gangs of youths in church grounds, burnt out cars, and heath and safety concerns of the local residents and to ask the Council to provide traffic calming measures and cameras on the road and in the church grounds to help overcome these ongoing problems."

The following report by the Manager was READ:
“No written request has been received from local residents requesting traffic calming measures on Limekiln Lane. Should the local residents submit a petition identifying the traffic problems being encountered and requesting that the Council provides appropriate traffic calming measures, Limekiln Lane will be included in the traffic calming request list.

Meanwhile the issues of speeding and the installation of CCTV cameras on this road will be tabled for discussion at the next traffic management meeting with the Gardai to be held on Thursday 22nd May 2008.

The control of traffic movement within the Church is a matter for the Church authorities.

The issue concerning the removal of burnt out cars has been referred to the Environmental Department for their attention.”

Following a contribution from Councillor M. Ardagh, the report was NOTED.
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TR/367/08
It was proposed by Councillor J. Lahart, seconded by Councillor M. Ardagh and RESOLVED:

“That pursuant to Standing Order No. 13, Question number 16 be ADOPTED and APPROVED.”

TR/368/08
PROPOSED DEVELOPMENT ST. MELS AVENUE, GREENHILLS
QUESTION (16): Councillor E. Walsh 



 Item ID: 14981 

"To ask the Manager to outline the present position regarding the proposed development at St. Mels Avenue, Greenhills?"
REPLY:
An application for planning permission for 6 no. 3 bedroom, two storey terraced houses with access from St. Mel's Avenue along with all other ancillary site development works and boundary treatments at St. Mel's Avenue, Greenhills, Dublin 12 was received by the Council on 12/12/2007, SD07A/0995 refers.

Further Information was requested in respect of this application by order dated 12/02/2008. 

No response to this request for Further Information has been received to date.

TR/369/08 CORRESPONDENCE 

CORRESPONDENCE (3) Item ID: 14880 

It was NOTED that there was no business under this heading.
TR/370/08 Cathaoirleach's Business

MOTION (8)







 Item ID: 15003 

It was NOTED that there was no business under this heading.
TR/371/08
LISTED GATES WILLBROOK HOUSE

MOTION (9) 







Item ID: 14671 

It was proposed by Councillor J. Lahart, seconded by Councillor C. Brophy:-

"That the Manager examines the listed gates at the entrance to Willbrook House, Whitechurch Road and compel the owners to fulfil their responsibility to protect these structures."

The following report by the Manager was READ and NOTED:
“The Council’s Conservation Officer will carry out an inspection of the entrance gates at Willbrook House and will seek to ensure the necessary steps are taken and that the owners fulfill their responsibilities under the Planning and Development Act 2000. The entrance gates to Willbrook House form part of the Protected Structure and as such are provided protection under the Planning and Development Act 2000.”

TR/372/08
THE FOLLOWING ITEMS WERE NOT REACHED

PLANNING

PLANNING FILES

HEADED ITEM (9)







Item ID: 14878

HERITAGE PLAN FOR SOUTH DUBLIN COUNTY

HEADED ITEM (10)






Item ID: 14739

TAKING IN CHARGE OF ESTATES

HEADED ITEM (11)






Item ID: 14879

LOCATION OF WHEELIE BINS IN APARTMENT BLOCKS. SCHOOLS

MOTION 10








Item ID: 14967
Councillor C. Keane
"That this Committee discusses the ‘location’ of wheelie bins etc in apartment blocks/schools in this area -  taking into consideration what happened to a school in Lucan last week due to fire in wheelie bin and to state what best practice applies or should be applied generally." 

Bottom of Form

The meeting concluded at 5.35 p.m.

Siniú  ________________              Dáta ________________

      An Cathaoirleach
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