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John Trainor S.C.
1 Arran Square







Dublin 7.







Ms. Avril Mullins, 

The Law Department, 

South Dublin County Council, 

Tallaght, 

Dublin 24. 







9th January 2008.
Re:
Proposed Variation of County Development Plan – 

Golf Design Village, Saggart, County Dublin.

Dear Avril,

I note that it was resolved at a meeting of the elected members on 10th December last that, having regard to the fact that, in the opinion of the elected members, the extension of the Luas to Garter Lane is a substantial public transport gain, the Statutory Development Plan  the variation procedure should be initiated to provide for the rezoning of the Golf Village Development at Fortunestown Lane to permit Planning Applications in the manner identified in the resolution of the elected members, but such changes not to be such as to alter the already approved footprint of the buildings. 

You have asked me for my opinion as to whether, in the circumstances, it would be appropriate for the executive to initiate the proposal to vary the Development Plan required by the resolution of the elected members on December 10th last. 

I confirm that I have considered the case law and the relevant legislation (the Planning and Development Act 2000 as amended, and the Local Government Act 2001 (in particular Section 140 (2)), and I am of opinion, having regard to the decision of the Supreme Court in the case of P. & F. Sharpe Limited v Dublin City & County Manager [1989] I.R. 701, that, provided the resolution of the elected members passed on December 10th last was neither illegal nor invalid, (which does not appear to be the case), nor unambiguously flew in the face of fundamental reason and commonsense, the obligation of the executive is to comply with the resolution and initiate the variation proposal as required by the elected members.   In complying with the resolution, the County Manager will do so, to adopt the wording of Chief Justice Finlay in the Sharpe case, “…as a mere executive duty..”.
I understand from my instructions that the previous planning history of the site, and in particular the decision of An Bord Pleanala dated 2nd June 2005, which refused to grant permission in respect of the intensification of retail use proposed for the Golf Village, upon Application SD04A/0732, tends to suggest that a granting of such a permission would not presently be appropriate having regard, inter alia, to the proximity of the site to Saggart Village Centre, and to the availability of lands zoned for the District Centre facilities to the east of the site, as indicated in the current Development Plan for the area.   I note that this District Centre has only commenced to trade as from last September.
In the circumstances, it thus appears to me that it is likely that there would be strong grounds upon which it could be argued that there could be no objective justification to vary the Development Plan in the manner proposed by the elected members at their meeting on 10th December last.   Nevertheless, it also appears to me that there are a number of recent developments (of which the extension to the Luas is but one), which might well make it reasonable for the elected members to consider it desirable to initiate the variation mechanism in the manner proposed by them. 

It is essential to note that the variation procedure will afford an opportunity for affected members of the public to offer submissions in relation to the desirability or otherwise of the proposed variation.  Presumably, it will be highly likely that the owners of the Golf Village, and, indeed, the District Centre, will submit detailed arguments in support of, and in opposition to, the proposed variation.   Within 8 weeks of the giving of public notice, the Manager will be required to prepare a report on any submissions or observations received, which report will then fall to be considered by the elected members in due course.   Under Section 13 of the Planning & Development Act 2000, as amended, the elected members, having considered the proposed variation in the Manager’s report, may “…by resolution as they consider appropriate” make the variation, with or without amendment or, indeed, refuse to make the variation. 
It is essential to note under Section 13 (7) of the Planning & Development Act 2000, as amended, that,:-
“In making a variation under this Section, the members of the Authority shall be restricted to considering the proper planning and sustainable development of the area to which the Development Plan relates, the statutory obligations of any Local Authority in the area, and any relevant policies or objectives for the time being of the Government or any Minister of the Government.”
You have asked me to consider whether, in initiating a variation to the Development Plan, SDCC might render itself liable in damages to the developers of the nearby District Centre, in respect of any loss that might be suffered by them as a result of an extended retail usage at the Golf Village and whether, were the elected members to resolve to vary the Development Plan in manner proposed, they might render themselves personally liable in respect of such damages pursuant to Section 112 (1) of the Local Government Act, 2001. 
On the above issue, it is my opinion that I find it hard to conceive how the mere initiation of a Section 13 Development Plan variation proposal could create any liability on the part of SDCC to damages at the suit of the developers of the Fortunestown District Centre, or expose any of the elected members to possible liability under Section 112.   It is to be remembered that the initiation of the Section 13 mechanism merely triggers, initially, a public consultation process.  However, it is undoubtedly the case that, in due course, the elected members will be required to consider the Manager’s Report, and the various submissions made by members of the pubic in relation to the proposal to vary the Development Plan.   Thereafter, in deciding whether or not to give effect to the variation proposal, the elected members are restricted to considering the matters set out in Section 13 (7) of the Planning & Development Act 2000.   In deciding whether or not to pass the relevant resolution, the elected members will be required to discharge their functions in a judicial manner, which includes an obligation not to act irrationally, or in a manner that might be said to “fly in the face of fundamental reason and commonsense” (per Henchy J. in State (Keegan) v The Stardust Compensation Tribunal [1986] I.R. 642. 
At this point in time, however, I believe that it would be premature and inappropriate for me to express any opinion on such resolution as the elected members might propose, in due course, to pass on the variation proposal since the nature of the evidence and arguments that will emerge from the public consultation process which will follow the initiation of the Section 13 Development Plan variation mechanism have yet to be seen.   Obviously the content and strength of the submissions which will, presumably, be offered by the various interested parties, along with the proper planning and sustainable development of the area etc, (the Section 13 (7) considerations), will be the relevant determinant in this regard. 

I will of course be pleased to advise further in due course as needs be.

With kind regards, 

Yours sincerely, 

_____________________

JOHN TRAINOR S.C. 

