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MEETING OF TERENURE/RATHFARNHAM AREA COMMITTEE (1)

TUESDAY 2ND OCTOBER, 2007

HEADED ITEM NO. 3
PROPOSED EXTINGUISHMENT OF PUBLIC RIGHT OF WAY AT THE REAR OF 1-14 LIMEKILN GREEN, WALKINSTOWN, DUBLIN 12

MAP REF: RE 0620

The following report was considered at the Terenure/Rathfarnham Area Committee Meeting on 5th December, 2006.
“An application has been received from Development Department and the residents of 11 Limekiln Green and 61 Limekiln Avenue to formally extinguish the public right-of-way at the rear of 1-14 Limekiln Green, Walkinstown, due to antisocial behaviour and to affect the closure by means of incorporation into their gardens.” 

Following consideration of the report, it was agreed to initiate the procedure.

The proposal to extinguish the public right-of-way was advertised in the Echo on Thursday, 21st September, 2006 and signs were erected on site in accordance with Section 73 of the Roads Act, 1993.  The latest date for receipt of objections, representations and requests for an oral hearing was 6th November, 2006.

The following is a breakdown of the submissions received in response to the public advertisement/notice:-

In favour  5

Objections 16

Requests for Oral Hearing 16

The Committee granted the request for an Oral Hearing at its meeting held on 5th December, 2006.

Mr. Joe O’Gorman (former Planning Inspector) was appointed to conduct the Oral Hearing in respect of the proposed extinguishment and the said Oral Hearing took place on the 14th March 2007. The following is Mr. O’Gorman’s report for consideration.
CHAIRPERSON’S REPORT

SUBJECT DEVELOPMENT:
Proposed extinguishment of public right of way at 1-14 Limekiln Green, Walkinstown, Dublin 12.

LOCAL AUTHORITY:
South Dublin County Council


County Hall


Town Centre


Tallaght, Dublin 24

TYPE OF APPEAL:
Oral Hearing under Section 73(1) Roads Traffic Act, 1993 to consider the extinguishment of public right of way at 1-14 Limekiln Green

SUBMISSIONS RECEIVED:
Submissions were received from residents of Limekiln Green and Limekiln Avenue, Walkinstown, Dublin 12

DATE OF SITE INSPECTION:
10th March, 2007

DATE OF ORAL HEARING:
14th March, 2007

1.0 Introduction:

1.1
I visited the above site on the 10th March, 2007 and photographs taken on that day are placed on file.

2.0 Site Location and Description:

2.1
The subject right of way laneway is located between the development of Limekiln Green and Limekiln Avenue, a well established residential area.

2.2
The laneway approx. 1.3 metres wide is partially closed with 2 metre high concrete block walls on the eastern and western ends.  A pedestrian access from Limekiln Green is also closed off with steel locked gates.

3.0 Proposed Development

3.1
The proposal is to close only portion of the laneway to the rear of 1-14 Limekiln Green.  The proposal to extinguish the public right of way was advertised in The Echo on Thursday, 21st September, 2006 and signs were erected on site in accordance with Section 73 of the Roads Act, 1993.  The latest date for receipt of objections, representations and requests for an Oral Hearing was 6th November, 2006.  There was a total of twenty one submissions made, sixteen against and five in favour of closing the rear laneway.  The majority are in favour of retaining the right of way.

4.0 Observers:

4.1
Sixteen residents of Limekiln Green are against the extinguishment of the right of way and cite the following reasons in support of their claim:-

· The rear access to their terraced houses is used on a daily basis.

· Closure would result in great inconvenience.

· No anti-social behaviour as alleged.

· Only access for waste bins through rear gardens.

· Laneway used on a daily basis for 24 years.

4.2 The five residents of Limekiln Avenue in favour of the closure cite the following reasons:-

· This rear access laneway was partially closed 18-20 years ago with the knowledge of County Council (1986-1990).

· Since closure anti-social and criminal activity ceased.

· Extensions built onto/over in existence for 15 years.

· Laneway closed 18-20 years.

4.3 It is clear from the direct evidence of both parties that there is a serious conflict of fact which I am not in a position to comment on.  I have endeavoured to obtain any relevant documents in the possession of South Dublin County Council that the Council agreed to the partial closure as alleged.

It was further alleged in direct evidence to the Hearing that a structure to the rear of 55 Limekiln Avenue was only constructed five years ago.  However, on file I note an internal memo from Planning Enforcement Department dated 17th January, 2007 which clearly states that “I have an aerial photograph from 1997 showing clearly that the shed at the rear of 55 Limekiln Avenue was erected at that time”.  It was further noted that “There is some evidence of a structure in the laneway to the rear of No. 59 Limekiln Avenue”.  In direct evidence to the Hearing it was alleged that this shed was built approx 1½ years ago (June 2005), which contradicts the above.

5.0 Assessment:

I consider the main issues to be:-

· History of Site

· Impact of closure on residents

· Impact of residential amenities.

· Other matters

5.1
History of Site:

5.2
In written evidence to the Hearing on 14th March, 2007 it was stated by one objector that his house was purchased over 30 years ago with rear access to the property.  A second resident confirmed that the laneway has been used by him on a daily basis for the past 24 years.

6.0 Impact of Closure on Residents:

6.1
From direct evidence given at the Hearing, it was clear that the closure of the right of way would impact most on the residents of Limekiln Green.  They are anxious to retain the right of way so as to maintain rear access to their dwellings and for the storage of waste bins, motor bikes and bicycles etc.

6.2
In direct evidence to the Hearing the residents of Limekiln Avenue claimed the restricted use of the laneway had eliminated anti-social behaviour and criminal activities and that the sheds built by some of these residents onto the laneway were securing their property.

7.0 Impact on Residential Amenities:

7.1
There is a clear contrast as to how the closure of this right of way impacts on the residents of Limekiln Green and Limekiln Avenue.  In the case of the Limekiln Green residents, they would see the closure as being detrimental to their residential amenity due to the elimination of their rear access.  The residents of Limekiln Avenue would see the closure as protection for them and securing their residential amenity.

8.0 Other Matters:

8.1
I wish to refer briefly to the construction of sheds onto the public right of way.  There is serious divergence of fact on this matter as previously referred to above.  However, it has been factually established by the Planning Enforcement Section letter dated 17th January, 2007, that in 1997 there was clear evidence that sheds existed to the rear of No’s 55 and 59 Limekiln Avenue.

9.0 Recommendation:

9.1 I have had regard to the location of the right of way, and its effect on the residential amenity of Limekiln Avenue and Limekiln Green.  However, after having taken oral evidence at the Hearing, read the submissions handed in, the previous history, visited the site and had regard to all other matters, I conclude that the extinguishment of the public right of way would further protect the residential amenity of the residents using the laneway and would be in accordance with the proper planning and sustainable development of the area.

I am of the opinion that the extinguishment of the public right of way would not interfere with or inhibit its use, which should be a restricted key access to residents whose properties immediately adjoin the laneway.



Signed: ______________________




JOE GORMAN




CHAIRPERSON




29th May, 2007

Bord Gais, Eircom and NTL have stated that they have no objections to the proposed extinguishment.

ESB has no objections to the proposed extinguishment but they require contact be made with them in advance of any works taking place.

Public Lighting Section has no objection to the proposed extinguishment, however, it would necessitate the disconnection and removal of 2 No. Public Lighting columns and associated cabling.

Water & Drainage Sections have no objections to the proposed extinguishment.

The decision regarding the extinguishment of a public right-of-way and the granting of an oral hearing is a reserved function of the Council.

Any recommendation of the Committee will be brought to the attention of the Council.
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