COMHAIRLE CONTAE  ÀTHA CLIATH THEAS

SOUTH DUBLIN COUNTY COUNCIL
[image: image1.png]



MEETING OF SOUTH DUBLIN COUNTY COUNCIL

MONDAY 9th July, 2007
HEADED ITEM No.  H-I 7(b)







       Development Department,










      County Hall,










     Town Centre,







Tallaght,    Dublin 24.










      31st May, 2007
TO: EACH MEMBER OF SOUTH DUBLIN COUNTY COUNCIL
Re:
Proposed land exchange at Red Cow Roundabout between South Dublin County Council & Capel Developments Limited 


M50 Upgrade Order, 2004
The DunLaoghaire–Rathdown County Council Compulsory Purchase (M50 Motorway upgrade scheme) Order, 2004, was confirmed with modifications by An Bord Pleanala on 29th April 2005.  

The Chief Valuer was instructed to commence negotiations for the acquisitions of Plots 124c & 41a2 of the M50 Upgrade Order, 2004  and he now recommends the following terms and conditions, which he considers to be fair and reasonable:

1
South Dublin County Council shall transfer its unencumbered freehold interest in possession in the plot coloured green on the attached copy map, Drawing No. CSK-010 having an area of 7,267m² or thereabouts to Capel Developments Limited, subject to the right of the M50 Upgrade Scheme Contractor to occupy this area rent free (but with necessary insurances in place) until the Scheme is completed (est. 31st October, 2008).  At that time the plot shall be handed over by the contractor to Capel Developments Limited cleared of any construction materials or debris and in a reasonably levelled state.

2
Capel Developments Limited shall transfer to South Dublin County Council its unencumbered freehold interest in possession in the following plots,

(i)
Plot (2b) coloured red on Drawing CSK-010 having an area of 3,508m² or thereabouts.  (This area includes the additional land referred to in term 11 below).

(ii)
Plot No. 4 coloured purple on Drawing CSK-010 having an area of 2,693m² or thereabouts with Capel Developments Limited and its nominees reserving full rights of way and connection to roads and services which are to be constructed on the lands (see term 3 below) (the rights of way/access referred to above shall be for all purposes for which planning permission is received).

(iii)
Plot 2a (part of) otherwise shown as Plots A & B on Drawing CSK-010 having an area of 1,479m² or thereabouts with Capel Developments Limited or its nominees reserving full rights of way for all purposes for which planning permission is received over roads and rights to connect to all services which are to be constructed on the lands (see term 3 below).

3
South Dublin County Council shall be responsible for the full cost of providing the access road and piped services (i.e. mains water and electricity, surface and foul drainage) over the lands referred to in terms 2 (ii) and 2 (iii) above.  Such works must be completed within fifteen months of the date of completion of the present M50 Upgrade Scheme.  A specification in respect of the works shall be agreed between the parties on or before 31st December, 2007 and in any event prior to an application for planning permission being made for the development of either the said works or redevelopment of Capel Developments Limited retained lands.  


At the absolute discretion of the Council the said works may be carried out in two phases with the initial phase relating to the lands specified in Term 2(iii) above extending to an agreed point in the 2(ii) lands to enable the Capel Developments Limited retained lands to be properly accessed/developed.  Phase one works (road and development services) must be completed within 12 months of the date of completion of the present M50 Upgrade Scheme, or within a period of six months following the granting of planning permission for the development of Capel Developments Limited retained lands, whichever is the earlier.

The works may be undertaken by either party (as may be agreed) and in the event of the works being undertaken by Capel Developments Limited which will require planning permission, then the Council shall reimburse the Company the proper costs of such works at market rates then prevailing in the road construction industry, payments must be made within 2 months of completion of works.

In the event of the works being undertaken by the Council then Capel Developments Limited shall facilitate the construction programme by providing reasonable working wayleaves on its retained lands.  South Dublin County Council shall fully indemnify Capel Developments Limited against any claims which may arise from the works being undertaken on Capel Developments Limited lands.  Capel Developments Limited shall require planning permission for any connection to piped services supplied and constructed by the Council.

4
Capel Developments Limited shall have the right to include the lands 
         identified in terms 2 (ii) and 2 (iii) above in a planning application for the 
         development of its retained lands.  In the event if the proposed land           

         exchange being completed prior to the making of a planning application 
         for the development of Capel Developments Limited land then South 
         Dublin County Council shall issue a letter of consent to Capel 
         Developments Limited permitting the subject lands to be 

included in a planning application.

5
South Dublin County Council’s nominees and in particular Bluebell United Football Club and the Kinsella Family interests shall be entitled with the Council’s consent to seek planning permission for the redevelopment of their lands at any time after the transfer of title, utilising the access road as a development access.

6
In the event of Capel Developments Limited acquiring the interest of any or all of the parties (Council Nominees) utilising the proposed development access road (on land coloured purple in Drawing CSK-010 such that all or a part of the new access road is no longer required to provide access legally, in planning terms or otherwise, then.

(a)
South Dublin County Council shall if required by Capel Developments Limited or its nominees transfer title to such land back to Capel Developments Limited or its nominees free of charge.

(b)
In the event of Capel Developments Limited acquiring the interest(s) of the Kinsella Family in adjoining lands then, if required by the Council, Capel Developments Limited shall transfer freehold title to the Council in Plot 5, on Drawing No. CSK-010, having an area of 565sqm or thereabouts, in order to facilitate the provision of a new access to the grounds of Bluebell United Football Club.

(c)
Capel Developments Limited shall accede to any request by the Council to close the existing old access laneway onto the Naas road (currently held and used by the Kinsella Family interests and Bluebell United FC) and/or agree not to exercise a right to use the old laneway itself or to grant a new right of use/access to any other party.

Capel Developments Limited shall agree to give any such request(s) by the Council proper legal effect and in particular, if appropriate shall amend leases and title documentation.  

No compensation shall be payable by the Council to Capel Developments Limited or its nominees arising from the activation and implementation of this clause (c) by the Council.

Note:
The new access road to be constructed in accordance with terms 2 and 3 above shall not be taken in charge until such time as the existing old access laneway onto the Naas Road (currently held and used by the Kinsella Family interest and Bluebell United FC) has been closed and is no longer used for access purposes.

7
South Dublin County Council shall pay a cash adjustment sum of €5,000,000 (five million euro) to Capel Developments Limited, as follows:


(a)
10% on the signing of a contract.

(b)
The balance on the transfer of title which must take place on or before 31st August, 2007.  Interest at the rate of 10% per annum shall apply to any outstanding sums from that date, provided there is no delay on the part of Capel Developments Limited’s solicitor in completing the transaction.

8
The accommodation works along the entire boundary marked A-B-C on drawing (CSK-010) shall be as provided in the Scheme, i.e. a palisade fence together with minor landscaping/planting on the road side of the fence.

At a time to be agreed between the parties to this transaction but not later than 6 months from the granting of planning permission for the redevelopment of Capel Developments Limited retained lands, the Council shall either replace the said palisade fencing along the line A-B-C with a low forticrete type wall with suitable railings atop to a combined height of 2 metres or, give Capel Developments Limited the monetary equivalent of the cost of Capel Developments erecting such boundary works at market rates.


If applicable, Capel Developments Limited shall grant any reasonable working wayleaves required by the Council to construct the proposed wall and railings subject to the satisfactory reinstatement of any lands by the Council.  The Council shall also indemnify Capel Developments Limited against any claims by third parties arising out of the works being carried out on the lands. 

On the satisfactory completion of the accommodation works and the fulfilment of all elements of condition 3 above the C.P.O. shall lapse in respect of any other plots (or parts thereof) retained in Capel Developments Limited’s ownership.

9
That this proposed agreement is in full and final settlement of all compensatable items arising under the M50 Upgrade Order 2004 (including any interest payable on compensation at the Local Loans Fund Rate) and Capel Developments Limited shall not be entitled to seek compensation under any heading in respect of the plots included in this proposed transaction or of the plots (or parts thereof) not included in this transaction.

10
That South Dublin County Council shall not seek to exercise or enforce the M50 Upgrade Order 2004 in respect of the acquisition of any plots (or part thereof) in the Compulsory Purchase Order not included in this transaction, subject to the right of the Scheme Contractor to occupy these areas rent free (but with the necessary insurances in place) until the Scheme is completed (est. 31st October 2008).  At that time the plot shall be handed over by the contractor to Capel Developments Limited cleared of any construction materials or debris and in a reasonably levelled state.
11
That the transfer of lands to the Council shall include a plot (within the area coloured red on Identification Drawing CSK-010 extending to c. 240m² shown hatched on the said copy map, which is outside the M50 Upgrade Order 2004, C.P.O. area.

12
Capel Developments Limited shall as part of this proposed agreement provide a formal undertaking to South Dublin County Council that it will make a full planning application for the development of all its retained land together with lands specified in terms 1 and 2 (ii), 2 (iii) above.  Construction work by Capel Developments Limited or its nominees will commence no later than 9 months following the granting of an acceptable planning permission, subject to favourable market conditions pertaining i.e. to there being a market demand for the approved development.

13
That all outstanding charges, rates and taxes, if any, on all parcels of land the subject of the exchange, shall be cleared prior to completion of the transaction.

14
That each party shall be responsible for their respective Stamp Duty and other tax liabilities arising on this transaction.  Stamp Duty shall be paid by the respective parties on the open market value of the lands being transferred.

15
That the Council shall be prepared to pay Capel Developments Limited reasonable legal costs of conveyancing in this case together with a valuers fee, reflective of N.R.A. fee scale rates.

16    That the above proposal is subject to the necessary approvals and consents     

        being obtained
J. Horan

County Manager
