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1st June, 2007 

TO: EACH MEMBER OF SOUTH DUBLIN COUNTY COUNCIL. 
Re:  Proposed disposal of site at Grange, Clondalkin, Co. Dublin

To Coras Iompar Eireann (C.I.E.) 
An application was made to the Council by Coras Iompar Eireann (C.I.E) to acquire a site of approximately 10 acres to facilitate the provision of a bus depot facility together with ancillary buildings and office accommodation associated with the bus depot. 

I recommend that the Council dispose of by way of a 999 year lease a site comprising approximately 10 acres as shown outlined in red in drawing No. 02_028F_013 at Grange, Clondalkin to Coras Iompar Eireann (C.I.E) for the purposes of providing a bus depot facility together with ancillary building and office accommodation associated with the bus depot, in accordance with Section 211 of the Planning and Development Act, 2000 and subject to the provisions of Section 183 of the Local Government Act, 2001, subject to the following terms and conditions:- 

1
That the site shall have a maximum area of 10 acres to include the line of the decommissioned Lucan/Newcastle Road following the road improvement works.  The map will also indicate a working area of at least 10 metres in width within the disposal area, for the purposes of carrying out the Newcastle Road Improvement at this location. These two areas of land shall be handed over to C.I.E no later than 6 months prior to the completion of the bus depot or the completion of the realignment of the R120 whichever is the later. A 10 metre wayleave will be required on Northern & 10 metre wayleave on Eastern Boundaries of site.

2
That C.I.E shall pay a Capital Premium to the Council at the rate of €1,000,000 (one million euro) per acre for the site, payable as follows:

(a) 15% on the date of execution of an Agreement for Lease.

(b) 70% within four weeks of the date of final grant of planning permission, based on the initial planning application, for the proposed development (including, if necessary, the temporary access road) as described at 4 below.

(c) Balance on the date of transfer of title.

An interest rate at the rate of 12% per annum shall apply to outstanding sums in the event of failure to comply with the above dates.

3
That access to the site shall, in the short term be via a temporary access road, the specification and estimated costing of which shall be agreed by the parties no later than 31st July, 2007.

The Council shall commence the necessary planning approval procedures under Part 8 of the Planning Act, 2000, immediately thereafter or in any event on or before the date of execution of the agreement to lease.


It is intended that:

(a)
The construction of the temporary access road should proceed expeditiously following receipt of the necessary approvals.

(b)
The construction of the temporary access road shall be by the Council or, alternatively, in the event of agreement between the parties at any time, be built by C.I.E who would recoup 66.67% of the cost incurred from the Council. Should the access road be constructed by C.I.E a “tender package” which will include the agreed specification and detailed design drawings will be provided to C.I.E by the Council.

(c)
C.I.E shall contribute 33.33% of the contract cost of the temporary access road.  Such costing shall include for footpaths, cycle paths, public lighting, signage, traffic signals (if deemed appropriate), landscaping works and ancillary professional fees but shall include the cost of all underground services.

(d)
The temporary access road shall also be the construction access to the site.  In the event of C.I.E commencing construction in advance of the road construction access will be facilitated via other adjacent South Dublin County Council owned lands, (subject to planning). The reasonable cost of the construction access which shall be agreed between both parties, if built, shall be offset against the contribution of 33.33% payable by C.I.E as provided for in term 3(c). 

(e)
A permanent access road shall be provided by the Council at its cost off the planned Outer Orbital Route and on completion shall become the access road to the Bus Depot.

Note:  
Subject to receipt of planning permission, the Council’s Roads Department shall allow an emergency access to be provided from the proposed development to the R120.  This emergency access route must be gated (at the R120 end) and normally closed and can only be used on rare occasions, and subject to the agreement of the Council, acting reasonably, when the temporary or permanent access roads are not available or unusable and the emergency access route usage must cease when the normal access road is reopened.  Should a force majeure situation arise and the prior agreement of the Council cannot be sought in advance of opening the gate, the Council must be informed of the opening and the reason(s), and the Council, acting reasonably, will decide when the usage of the emergency access must cease.

4
That the Council shall be prepared to grant C.I.E a Building Licence and/or enter into an Agreement for Lease to ensure the satisfactory completion of the proposed development (i.e. a major bus depot including associated buildings and parking areas and including, if necessary, the temporary access road) within an agreed construction programme not exceeding  24  months.

5
That an Agreement for Lease shall be forwarded to C.I.E within a period of 10 weeks from the date of issuing of the requisite approvals and consents to the proposed disposal by the Council.  The Agreement for Lease must be executed and returned to the Council’s Law Agent not later than the date of the planning application by C.I.E.  In the event of the Agreement for Lease not being executed within the specified time period then the Council shall have the right to withdraw from this proposed agreement without any liability whatsoever.

A planning application for the proposed development must be lodged within 6 months from the date of Board Approval from the CIE Board. If Board Approval is not obtained within 6 months from the date of Council approval the Council may withdraw from the transaction. In the event of the development not receiving planning permission or is granted planning permission subject to onerous conditions ( not being conditions relating to contributions payable under the Councils Development Contribution Scheme made under the Planning and Development Act 2000 ) then either party may withdraw from the transaction and any monies paid under condition no. 2 shall be returned without interest.

Construction work must commence on the proposed development for which planning permission has been granted not later then six months from the date of receipt of planning permission  or other such date as agreed in writing by the Council and must proceed uninterrupted throughout the agreed building period.  In the event of works not commencing within the specified time period then South Dublin County Council shall have the right to withdraw from the agreement without liability for any costs which may have been incurred by Dublin Bus.

6
That the Agreement for Lease will contain terms and conditions deemed appropriate by the Council’s Law Agent in respect of undertaking a development of the nature proposed and will include step-in clauses in favour of the Council in order to protect its interest.

7
That the construction programme setting out the projected timings of the development works shall be incorporated into the Agreement for Lease.

8
That as soon as building works have reached eaves level to the buildings and elevation treatments have been completed and if the works has been carried out to the satisfaction of the County Architect, the Council will grant C.I.E a Lease of the property.  The Lease shall be for a term of 999 years (commencing from a date to be agreed upon) subject to a rent of €500 per annum.

The Lease shall include a condition that the development when complete shall be used as a bus depot together with ancillary buildings and office accommodation associated with the bus depot for a period of 14 years.  

9
That C.I.E shall undertake not to use the site for any other purposes other than that of carrying out the proposed development and for the purposes as provided for under condition no. 8 above.

10
That the Agreement for Lease and Building Licence is not to operate as a Lease and it shall not be transferable save, if applicable, in the case of a Financial Institution which has entered into a mortgage with C.I.E, which mortgage must be approved by the Council in writing and must have been entered into specifically for the purposes of financing C.I.E to undertake the development of the site.

11
That C.I.E shall build nothing on the said site except the development for which Planning Permission has been obtained.  

12
That South Dublin County Council reserves the right to re-enter on the site and resume possession thereof should C.I.E fail to commence and complete the development within the specified period or in the unlikely event of the dissolution, bankruptcy or insolvency of C.I.E save, if applicable, in the case of a Financial Institution which has entered into a mortgage with C.I.E for the purposes of financing the development of the site.

13
That during the building period and pending the grant of the Lease, C.I.E will insure the buildings against fire and all other insurable risks (including risks arising from defective design or materials) with an approved Insurance Company and pay all necessary premiums.

The insurances shall be in the joint names of C.I.E and the Council and in the case of the building will be for such an amount as will provide cover for the full reinstatement value of so much of the building and ancillary site works as are constructed at any time together with a sum for professional fees and removal of debris charges.

C.I.E shall also indemnify South Dublin County Council against any claim for compensation which might/may be made by any part arising out of building works being carried out on the site, or access points thereto and, if necessary, on the adjoining temporary access road area.  The insurances must meet the reasonable requirements of the Irish Public Bodies Mutual Insurance Company.

14 That all site preparation, development and associated costs incurred in the delivery of the entire completed development shall be borne by C.I.E.

The Council shall retain the appropriate wayleaves and provide, (a) ducts for telecoms, ESB and gas to a point within the site boundary at the R120 frontage (C.I.E will negotiate and pay for connections with the relevant utility providers) and, (b) foul and storm drainage and water supply connections within the site boundary at a cost of €1,000,000 (one million euro) payable by C.I.E in the manner set out at 2 (a), (b) and (c) above.  These services are for the use of C.I.E and nominees of South Dublin County Council only.

The agreement of the Council will be required where the relocation of public services is proposed by C.I.E.

15
That C.I.E, as part of any planning permission obtained for the site, shall pay all contributions required under the appropriate Development Contribution Scheme which shall be payable prior to the commencement of the development or as otherwise agreed by the Council.

Contributions shall be payable at the Index adjusted rate pertaining to the year in which implementation of the planning permission is commenced.

Note:  Contributions ordinarily payable to the Council in respect of connections required to ‘private’ services in the Grange Castle Business Park are included n the Capital Premium in 1 above.

16.
That each party shall be responsible for their own professional fees in this case.

17.
That the above proposal is subject to satisfactory proof of title.

18. 
That the Law Agent shall draft this agreement and may include further terms and conditions as deemed appropriate including an appropriate arbitration clause and a ‘force majeure’ clause.  In the case of disputes concerning valuation issues in the agreement the arbitration clause shall refer to the appointment of a Chartered Valuation Surveyor to act as Arbitrator.  This person to be appointed by agreement between the parties or in default of agreement to be appointed by the President of the Society of Chartered Surveyors in the Republic of Ireland.  The costs of any Arbitration to be borne equally by the parties.

19.
That the Council reserves the right now or in the future to wayleaves for all purposes across the site subject to agreement with C.I.E on the line of such wayleaves.  Such wayleaves to be provided at no cost to the Council.  

20.
That C.I.E shall pay any VAT, Stamp Duty or other taxes (if any) arising at any stage in this transaction, including on the creation of an Agreement for Lease, Lease or Licence.
21. That the above proposal is subject to the necessary approvals and consents being obtained.

22. No agreement enforceable at law is created or is intended to be created until an exchange of contract has taken place. 

The lands being disposed of form part of lands acquired from Mr. R. W. Beattie in 2000 for future development purposes. 

J. Horan, 

County Manager. 
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