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MEETING OF SOUTH DUBLIN COUNTY COUNCIL

Tuesday, 10th April, 2007 
HEADED ITEM NO.  7(h)
GC 142




TO: EACH MEMBER OF SOUTH DUBLIN COUNTY COUNCIL.
Re:  Proposed Disposal of Lands at Grange Castle Business Park to Gilead Sciences Limited. 

Grange Castle Business Park has been promoted and marketed by the Council, in association with IDA Ireland, over the last number of years and in that time the Council has actively sought to attract major inward investment into the Park.  Gilead Sciences Limited, which is recognised as one of the leading pharmaceutical companies in the world, with operations in North America, Europe and Australia has chosen Grange Castle Business Park as its preferred location to develop a purpose built facility to support European manufacturing and development operations.  The proposed new facility, on a site of approximately 20 acres will comprise administration, laboratories, a technology transfer suite, a fill and finish manufacturing facility, a logistical and warehousing support structure and provision for a future tableting facility and financial shared services centre. 

I recommend that the Council dispose of by way of a 999 year lease a site of approximately 20 acres as shown hatched purple on indicative drawing no. 02/028A/930-A at Grange Castle Business Park, Clondalkin, Dublin 22 to Gilead Sciences Limited, Unit 13 Stillorgan Industrial Park, Blackrock, Co. Dublin for the purposes of developing a pharmaceutical facility in accordance with Section 211 of the Planning and Development Act, 2000 and subject to the provisions of Section 183 of the Local Government Act, 2001, subject to the following terms and conditions:- 

1.
That the land (the site) is as shown hatched in purple on the attached indicative map (02/028A/930-A) having an area of 20 acres or thereabouts.  A formal disposal map shall be prepared by the Council for inclusion with the legal documents.  The map will show a 5-metre wayleave area, and a 10 metre wayleave along the Southern boundary with the Nangor Road, that will be required within the perimeter of the lands being disposed of to facilitate the future servicing by the Council of this site and the Business Park as a whole.

2.
That the consideration due to the Council shall be in the sum of €12,000,000 (twelve million euro), payable as follows:

(a)
10% on signing and exchange of the legal documentation.  Such amount to be refunded (without the payment of interest thereon) in the event that the development proposed for the site does not receive full planning permission, and/ or in the event of any of the terms and conditions of the disposal not having been satisfied.

(b) 40% within 15 days of final grant of planning permission for the proposed development.

(c)
40% within 15 days of date of entry onto the site.

(d)
10% upon the transfer of leasehold title which shall occur as set out at 11 below.

Interest at the rate of 12% per annum shall apply to outstanding sums in the event of failure to comply with any of the above dates.

3
Up to 31st December 2010, should a use or potential client emerge for the adjoining lands the Council will give to Gilead Sciences Limited, in respect of a five acre site immediately North of the site, “first refusal”, prior to disposal to any other party or use at the then prevailing disposal rate per acre, as then determined by South Dublin County Council.

Similar provisions, particularly those relating to planning & construction timetables, as set out herein shall apply should the “first refusal” offer be made by South Dublin County Council and Gilead Sciences Limited purchase a five acre site. For the purposes of clarity the additional site will only be made available to Gilead subject to it being used for a then planned expansion of the applicant’s facilities on the site.

4
That the applicants must apply for full planning permission (and if required, following such application provide an Environmental Impact Statement) for the entire development on the main site not later than 30th June 2007.  It is a principal condition of this agreement that the building contract must include a headquarters office building.  The applicants must forward a copy of the building programme to the Council within six months of the date of final grant of planning permission or as otherwise agreed in writing with South Dublin County Council.
5
That if the construction works have not commenced within six months of the date of final grant of planning permission for the development or 1st May 2008, or as otherwise agreed in writing with South Dublin County Council,  or if construction works are not substantially completed within twenty four months from the date of commencement of such works, or if planning permission for the development is either refused or granted subject to onerous conditions by An Bord Pleanála, then either party may by written notification rescind the agreement.  In such event any monies paid under 2 and 3 above shall be repaid without the payment of interest.  

6
That the Council shall be prepared to grant to the applicants a Building Licence and/or enter into an Agreement to Lease to ensure the satisfactory completion of the approved development on the site.  

7. 
The applicant will be responsible for all planning levies and contributions payable in accordance with the Councils Development Contribution Scheme made under the Planning and Development Act 2000 effective at the date of grant of planning permission and agrees not to exercise any right to appeal against the financial contributions. The contributions under the Scheme are payable prior to the commencement of development or as otherwise agreed by the Council.  The applicants must satisfy themselves as to the capacity of existing services to service the proposed development. 

A single special Arts contribution fixed at 50 cent per square foot of gross building areas shall also apply.  This sum is payable once only within one month of the date of commencement of works on site by the applicant.  

8
That all site investigations (including archaeological investigations), groundworks, overhead cable diversions, demolitions/site clearance/septic site removal (such works are subject to regulations and to obtaining the relevant statutory licences), services connections, development and associated costs incurred in the delivery of the entire completed development shall be borne by the applicants.

9 That the applicants shall undertake not to use the site for any other purposes other than that of carrying out the proposed development, viz. a headquarters office building, bio-pharma type activities and related production and storage facilities which contain its substantial operations and subject to the terms of the “Master Lease”, (see 11 below).  All buildings shall be occupied by the applicants.
The headquarters office building must be a ‘signature’ building in architectural terms and all buildings should be of very high architectural merit designed by a firm of leading architects.

10
That the applicant shall build nothing (except with the prior written approval of the Council) on the site except the buildings shown on the approved drawings and for which Planning Permission has been granted, as outlined in condition 5.  Full ‘as constructed’ drawings shall be appended to the Master Lease.

11
That as soon as building works have reached eaves level in accordance with relevant planning permission(s) in the development on the site and if the works have been carried out to the satisfaction of the County Architect, the Council will grant the applicants a lease of that site.  The lease shall be for a term of 999 years (commencing from a date to be agreed upon) subject to a rent of €500 per annum (exclusive of rates, taxes, charges, etc.) with five yearly rent reviews linked to changes in the Consumer Price Index.  The Councils Solicitors shall draft the lease.  The lease granted shall be known as the Master Lease. The Master Lease shall provide that the lessee shall become a member of the management company for the Business Park and shall pay the service charge in accordance with the provisions of the Master Lease and appendices thereto.

12
That an Agreement to Lease is not to operate as a lease and it shall not be transferable save in the case of a financial institution which has entered into a mortgage with the applicants which mortgage must be approved by the Council in writing and must have been entered into specifically for the purposes of financing the applicants to undertake the development of the site.

13
That South Dublin County Council reserves the right, exercised reasonably, to re-enter on the site and resume possession thereof should the applicants fail to commence and complete the buildings within the period specified at 5 above or in the event of the dissolution, bankruptcy or insolvency of the applicants save in the case of a Financial Institution which has entered into a mortgage with the applicants for the purposes of financing the development of the site. For the avoidance of doubt this clause will cease to have effect once the lease has been executed and exchanged by the parties.

14
That during the building period and pending the grant of leases, the applicants will insure the buildings against fire and all other insurable risks with a reputable insurance company and pay all necessary premiums. All insurances will be subject to the approval of the Councils Insurers, such approval not to be unreasonably withheld.

The insurance shall be in the joint names of the applicants and the Council and will be for such an amount as will provide cover for the full Reinstatement Value of so much of the building as is erected at any time together with a sum for Professional Fees and removal of debris charges.

The applicants shall also indemnify South Dublin County Council against any claim for compensation which might / may be made by any party arising out of building works being carried out on the site, or any working areas or on any access points thereto.

15

That the Council is and shall be carrying out extensive construction projects in the Business Park. Both parties shall use their best endeavours to ensure that any interaction between respective contractors employed to carry out building or road works, is carried out in an open and transparent manner with engineers and liaison officers such as to ensure that no additional contract costs accrue to either party.

16

That no uncovered outdoor storage shall be permitted on the subject lands.  All processing, packing, waste disposal or recycling and such like operations shall be carried out within approved structures.

17

That all car and commercial vehicle parking areas and loading areas must be suitably landscaped and screened from public view.  In this regard the Council will be entitled to call on the applicants to carry out such environmental works as the Council may deem necessary at any time at the applicants’ costs.  Such works may be in addition to similar works required under a planning permission for development of the subject lands.  The applicants shall be required to submit a landscape and security plan to the Council’s Development Department for approval prior to the grant of the Master Lease.

18
That each party shall be responsible for their own professional fees in this case.

19.
That the applicants shall pay any V.A.T., stamp duty or taxes arising at any stage in this transaction, including on the creation of a Building Licence, an Agreement to Lease, a Master Lease or the exercising of the “First Refusal”..

20
That the Councils Solicitors shall draft the agreements, contracts and leases and may include further terms and conditions as deemed appropriate including an appropriate usage and arbitration clauses in order to protect the Councils interest in this case.  In the case of disputes concerning valuation issues in the agreement the arbitration clause shall refer to the appointment of a Chartered Valuation Surveyor to act as arbitrator.  This person to be appointed by agreement by the parties or in default of agreement to be appointed by the President of the Society of Chartered Surveyors in the Republic of Ireland.  The costs of any arbitration to be borne equally by the parties.

21
That the applicants shall satisfy South Dublin County Council that sufficient funds are available for both the payment of the Capital Premium and the undertaking and completing of the proposed agreed development.  This information is required prior to 30th June 2007.

22
That the above proposal is subject to the necessary approvals and consents being obtained

23
No agreement enforceable at law is created or is intended to be created until an exchange of contracts has taken place.

The lands being disposed of form part of lands acquired in 1980 from Mr. Bernard Murphy for Industrial, Housing and Open Spaces purposes. 

J. Horan, 

County Manager. 
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