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MEETING OF SOUTH DUBLIN COUNTY COUNCIL

MONDAY 13TH NOVEMBER, 2006.

HEADED ITEM NO: H-I (2)
Proposed Material Contravention of the Development Plan at Upper Ballinascorney, Co Dublin for a Bungalow, Effluent Treatment Unit and Ancillary Site Works for Elizabeth and Tony O' Brien – Reg. Ref. SD06A/0733 
At the Tallaght Area Committee(2) meeting of 28th November 2005 the following motion was adopted:

That this Committee recommends that the material contravention procedure be initiated in respect of planning application RegRef No. SD05A/0874, for a bungalow, effluent treatment unit and ancillary site works at Upper Ballinascorney, Co. Dublin for Elizabeth and Tony O'Brien.

Before commencing the material contravention procedure, additional information was required. This was requested on 14th December 2005

The applicant submitted the additional information on 13th June. However, as no Council meeting is held in August, it was not possible to comply with the statutory timescales required in the material contravention procedure, and the applicant withdrew the application.

On 23rd August 2006 the applicant resubmitted the application under Reg Ref no. SD06A/0733, and on 27th September 2006 notice of the Council’s intention to consider deciding to grant a permission which would be a material contravention of the Development Plan was published in accordance with section 34(6) of the Planning and Development Act 2000.

Proposal:

The proposal is for a “Bungalow, effluent treatment unit and ancillary site works” at Upper Ballinascorney, Co Dublin for Elizabeth and Tony O' Brien, of 52, Rossmore Avenue, Ballyfermot, Dublin 12.
The applicants are proposing to erect a bungalow on the 4.86 Ha (12 acre) landholding that would have 127.97 sq m of gross floor area and would comprise 3 bedrooms, lounge, kitchen, bathroom, en-suite and utility room. A biofilter treatment unit and irrigation area are proposed to be located to the southeast of the proposed site and a well is proposed to the southwest corner. It is also proposed to provide a vehicular access, and to construct a stone wall along the front boundary and to plant shrubs and trees along this western edge and the northern and southern boundary.

Zoning:

The site ia in an area zoned objective H ‘to protect and enhance the outstanding natural character of the Dublin Mountain Area’ in the South Dublin County Council Development Plan 2004-2010. Within this zoning residential uses are open for consideration subject to Council policy for the development in rural areas, but are not permitted above the 350m contour other than for the refurbishment or replacement of an existing dwelling.

This site  is located over the 350m contour, and although there are remains of an old dwelling on the site this is not sufficient  to comply with the Replacement Dwelling (Policy H16 b), which states, that the roof, internal and external walls of the dwelling must be substantially intact.
Relevant Planning History

A total of 12 previous applications have been made for a similar development on this site by these applicants. 10 of these applications were refused, and the other 2 were withdrawn. 

None of the refusals was appealed to An Bord Pleanala.
SD05A/0874: A Planning application for a bungalow, effluent treatment unit and ancillary site works was withdrawn.

SD05A/0418: Planning application for a bungalow, effluent treatment unit and ancillary site works was withdrawn.

SD03A/0876: Planning permission was refused for a three bedroom bungalow on the site for the following reasons.

Reason 1:

The site is location above the 350m contour line where residential development is not permitted in the Dublin Mountain Zone under the relevant zoning objective of the South Dublin County Development Plan 1998 (section 3.2.7).  The proposed development would therefore, materially contravene an objective of the Development Plan.  The proposal would set an undesirable precedent for the area and would be inconsistent with the proper planning and development of the area.

Reason 2:

The 'Replacement Dwelling' policy as set out in Section 2.3.2 of the South Dublin County Development Plan (1998) would not apply to the proposed development as the existing structure on site is considered to be a 'ruin' and consequently does not meet the criteria stated in Section 2.3.2 (b) of the Development Plan.

SD03A/0644: Planning permission was refused for a replacement dwelling, Biofilter treatment unit and ancillary site works at Upper Ballinascorney, Co. Dublin for the following reasons:

Reason 1:

The site is located above the 350m contour line and 

Reason 2:

Non-compliance with SD03A/0432: Bungalow with wastewater treatment refused to the current applicants because housing policy in Section 2.3.1.

SD03A/0432: Permission refused for a bungalow.

SD03A/0204: Bungalow with wastewater treatment refused.
SD02A/0703: Permission refused for a bungalow and bio-filter treatment unit. The location, house design and layout were similar to those in the current application.

SD02A/0493: Planning permission refused for a bungalow and bio-filter treatment unit.

SD02A/0165: Permission refused for bungalow and bio-filter treatment unit.
S01A/0310: Permission refused for bungalow and secondary effluent treatment plant on this site (same applicants).

S99A/0940: Permission refused for bungalow, secondary effluent treatment plant and stables on this site.
S98A/0394: Permission refused on this site for erection of bungalow and bio-filter treatment unit. Applicant: Elizabeth O'Brien.

Submission/Observations
No third party submissions or observations have been made in accordance with Section 34 (6)(a)(iii) of the Planning and Development Act,2000
Consultations (external)

Dublin City Council (Water Services):

Dublin City Council is opposed to this development because of the proximity of the wastewater treatment system and percolation area to a feeder stream which flows into Poulaphouca Reservoir from which Dublin City Council abstracts water for drinking purposes.  There is a risk to water supplies associated with septic tanks sited near streams and surveys have indicated that the Reservoir is tending to become eutrophic, due to a rise in the nutrient levels, part of which is attributable to septic tanks and could lead to difficulties in treating the water for drinking purposes. Consequently it is recommended that septic tanks be curtailed in proximity to Poulaphouca Reservoir and its feeder streams. Dublin City Council has requested that they be notified in the event of a grant in order to appeal the decision.

An Taisce:








· An Taisce strongly objects to the proposal on the grounds that

· The site is deep in the Dublin Mountains, at approximately the 430m contour

· The site is located in an open, scenic and isolated area where there are no other houses

· Currently no significant structure on the site

· Would have environmental impacts

· Undesirable precedent

· The 350m contour limit should be observed to protect the special character of the Dublin Mountain Area.

Consultations (internal)

Environmental Services: 

No objections subject to conditions

Environmental Health Officer: 



Subject to conditions the site is suitable for an on-site treatment system.
Roads Department: 


Report states that this proposal constitutes undesirable ribbon development on a substandard rural road network, which will lead to a demand for the uneconomic provision of services and would set an undesirable precedent for further similar developments in the area.

Assessment

The main issues for consideration are compliance with the zoning objective, Council policy, visual impact, drainage matters, and impact on amenity.

Zoning

As previously stated the site is located in an area designated with Zoning Objective H ‘to protect and enhance the outstanding natural character of the Dublin Mountain Area’ and it is the policy of South Dublin County Development Plan 2004-2010 not to permit development above the 350m contour line unless Policy H16: Replacement Rural Dwellings in Rural Areas can be considered. However, the remains of the stone house on the site do not comply with this policy as the roof, internal and external walls of the dwelling are not substantially intact and therefore it is considered that the proposed development would materially contravene the zoning objective.
Furthermore, Policy H15 Section 3.3.15.v of the South Dublin County Development Plan 2004-2010 states that ‘Within areas designated with Zoning Objective H dwellings will only be permitted where:

· the applicant/developer is a native of the area and,

· the applicant/developer can demonstrate a genuine need for housing in area and

· The development is related directly to the area’s amenity potential or to its use for agriculture, mountain or hill farming and, 

· the development would not prejudice the environmental capacity of the area, & be in keeping with area’s character.

· Native of the area 

The application included a copy of a page of a contract between Jeremiah O’Leary, 84 Cherryfield Road Walkinstown and Christopher Dixon, 200 Stanaway Road Crumlin dated 2nd January 1969 wherein the former sold property (unspecified, but presumably the current landholding) to the latter, apparently Elizabeth O’Brien’s father.
Other supporting documentation includes a flock number and a cover letter stating that the applicants work the land at present and that Elizabeth O’Brien’s father has farmed the land since the 1950s.
However, there is nothing to indicate, nor does it appear to be the case, that either of the applicants ever resided in the area on a permanent basis, and therefore cannot be regarded as complying with this requirement.
· Genuine Need for Housing in Area
Nothing in the application indicates that the applicants are genuinely in need of housing in the area, nor indeed in need of housing at all.
· Development is related directly to the area’s amenity potential or to its use for agriculture, mountain or hill farming.
The applicants hold a flock number, and apparently are engaged in sheep-farming on this holding. However, having regard to the extent of this activity, and the fact that the applicants do not present themselves as farmers, it is not considered that this requirement is fulfilled. A cover letter submitted states that this land has been farmed since the 1950s and information has not been submitted to demonstrate what circumstances have changed since that date that require a dwelling at this location at this time.
· environmental capacity of the area, and in keeping with area’s character.

Impact on visual amenity

The proposed site would be above the 350m contour line in a highly scenic, isolated, mountain area and it is considered that the proposed development would have a significant negative impact on the visual amenity of the area and would set a precedent for further development in this scenic area.

Design

The proposed dwelling would be on a rectangular plan measuring 16m in width, 8.7m in depth and would be 6.8m in height. The overall design would be simple in form, based on a traditional vernacular style, and would have a projecting gable-fronted entrance porch. The fenestration would have a vertical emphasis and the ratio between void and solid would be acceptable. The drawings show that the proposed finishes for the dwelling would be painted render and the roof would have black flat concrete roof tiles. It is considered that although the proposed design of the dwelling would be acceptable natural slate would be a more appropriate roof covering.

Landscaping

The drawings submitted indicate that screen planting of deciduous mixed or single species shrubs would be planted along the northern, southern and western boundary. However, there are a number of existing trees on site and a landscape plan has not been submitted indicating that these would be retained. If permission is granted the applicant should submit a landscape plan showing the proposed development screened using native species.

Access

Access to the development would be from Shankill Road, Ballinascorney, and would be centrally located within the front boundary. The Roads Department have reported that this development constitutes undesirable ribbon development on a substandard rural road network. Drawing No. 999/48/6 states that that the entrance wall would be constructed of local stone. However no information has been submitted in relation to this boundary wall and detailed drawings should be submitted in the event of permission being granted.
Drainage/ Septic Tank

The applicant is proposing a Biofilter Treatment Unit and a bored well and the Environmental Health Officer has reported that the proposed development is acceptable subject to conditions. However, Dublin City Council is opposed to this development because of the proximity of the wastewater treatment system and percolation area to a feeder stream which flows into Poulaphouca Reservoir from which Dublin City Council abstracts water for drinking purposes
Conclusion: 
The principle of the development is considered unacceptable on physical planning grounds as it contravenes zoning ‘H’, which does not permit housing over the 350m contour line. As the house on the site is a ruin it does not comply with Policy H16: Replacement Dwellings in Rural Areas and therefore the ruin would not satisfy criteria in the Development Plan regarding replacement dwellings. Furthermore, the applicants are not considered to be natives with a genuine need to live in the area. On this basis it is considered that the proposal, if permitted, would contravene Development Plan policy and would set an undesirable precedent. 
In regard to design and layout, the house design, position on site and parking arrangement is considered acceptable. 

Dublin City Council is opposed to this development because of the proximity of the wastewater treatment system and percolation area to a feeder stream which flows into Poulaphouca Reservoir from which Dublin City Council abstracts water for drinking purposes. There is a risk to water supplies associated with septic tanks sited near streams.  It is therefore considered that the proposed development would be prejudicial to public health. 
The proposed development is not in accordance with the proper planning and sustainable development of the area.
It is therefore recommended that permission be refused for the following reasons:

1. The site is located above the 350m contour line where residential development is not permitted in the Dublin Mountain Zone under the relevant zoning objective of the South Dublin County Council Development Plan 2004-2010 (Table No.10.13).  The proposed development would therefore, materially contravene a zoning objective of the Development Plan 'to protect and enhance the outstanding natural character of the Dublin Mountain Area'.  The proposal would set an undesirable precedent for the area and would be inconsistent with the proper planning and sustainable development of the area.

2. The 'Replacement Dwellings in Rural Areas' policy as set out in Section 3.3.16 of the South Dublin County Development Plann 2004-2010 would not apply to the proposed development as the existing structure on site is considered to be a 'ruin' and consequently does not meet the criteria stated in Section 3.3.16.i of the Development Plan. As such the proposed development would materially contravene the zoning objective of the South Dublin County Council Development Plan 2004-2010
3. The site is located in the Dublin Mountain Zone area which is zoned H: 'To protect and enhance the outstanding natural character of the Dublin Mountain Area'. In accordance with Policy H15 section 3.3.15.v of the South Dublin County Council Development Plan 2004-2010 dwellings will only be permitted where:


(i) the applicant/developer is a native of the area and,


(ii) the applicant/developer can demonstrate a genuine need for housing in area and,

(iii) the development is related directly to the area's amenity potential or to its use for agriculture, mountain or hill farming and,

(iv) The development would not prejudice the environmental capacity of the area, & be in keeping with area's character.

In this case, the Planning Authority considers that the applicant does not comply with the above policy, and on this basis, a grant of permission would materially contravene the zoning objective for the area and as such would be contrary to the proper planning and sustainable development of the area.

4. The proposed development would be prejudicial to public health because of the proximity of the wastewater treatment system and percolation area to a feeder stream which flows into Poulaphouca Reservoir from which Dublin City Council abstracts water for drinking purposes.

In the event of a decision being made to grant permission the following 16 conditions should be attached:

1. The development shall be carried out in its entirety in accordance with the plans, particulars and specifications lodged with the application, save as may be required by the other conditions attached hereto. 

REASON: To ensure that the development shall be in accordance with the permission, and that effective control be maintained.

2. (a) The proposed dwelling when completed shall be first occupied as the place of residence of the applicant, members of the applicants’ immediate family or their heirs and shall remain so occupied for a minimum period of seven years thereafter, unless consent is granted by the Planning Authority for its occupation by other persons who belong to the same category of housing need as the applicant.  

(b) Before development commences, the applicant shall enter into an Agreement with the Planning Authority pursuant to Section 47 of the Planning and Development Act providing for the terms of this occupancy requirement.

(c) Within 2 months of the occupation of the proposed dwelling, the applicant shall submit to the Planning Authority, a written statement of the confirmation of the first occupation of the dwelling in accordance with paragraph (a) and the date of such occupation.

(d) This condition shall not affect the sale of the dwelling by a mortgagee in possession or by any person deriving title from such a sale.

REASON: In the interest of proper planning and development of the area.

3. Prior to the commencement of development, an agreement shall be entered into with the planning authority under Section 47 of the Planning & Development Act 2000 to preserve the block of land as outlined in red on Drawing No.999/48/5.  This agreement shall apply for a period of 10 years.

REASON:  The proposed site is located in an area zoned H 'to protect and enhance the outstanding natural character of the Dublin Mountain Area and as such it is considered necessary to restrict the number of houses in the area.

4. The applicants shall enter into a maintenance contract with FM Systems for the lifetime of the system.

The wastewater Treatment System shall be located as per site layout plan and installed in accordance with: -

a. Irish Agreement Certificate 98/0098.

b. The Environmental Protection Agency’s Wastewater Treatment Manual on Treatment for Single Houses.

REASON: In the interests of public health and in order to ensure adequate drainage provision

5. A potable water supply shall be provided.

REASON: In the interests of public health.

6. The water supply and drainage infrastructure, including the disposal of surface water, shall comply with the technical requirements of the Planning Authority.  

· The applicant shall ensure full and complete separation of foul and surface water systems.

· Any new surface water drainage outfall to a river/stream shall comply with the following requirements:

(a) There shall be only one surface water outfall point to the river.

(b) The invert level of the outfall should be 200mm above the normal water levels.

REASON: In the interests of public health and in order to ensure adequate drainage provision.

7. The external walls shall have a plaster/nap finish and the roof shall be natural slate and shall be blue/black or dark grey in colour. No uPVC shall be used in fenestration. 

REASON: In the interest of visual amenity.

8. Prior to the commencement of development the applicant shall submit the following for the written agreement from the planning authority:

1. Details of the front boundary treatment including the vehicular entrance.

2. A revised detailed landscape plan that identifies each species that would be proposed in the landscaping plan and include elevations that show the profile of the plants and specimens that are proposed for the site and the height of the proposed trees at full maturity. The applicant should refer to Planting Guidance for screen planting in the Plant Selection Guidelines in the Glenasmole/Bohernabreena Housing Clusters Guidelines for guidance on suitable screen planting for the rural environment. The applicant should note that the plans should show screen planting of the buildings on site and the access to the house on site from all public views of the site.

REASON: In the interest of visual amenity.

9. Existing hedgerows and trees shall be retained.

REASON: In the interests of visual amenity.

10. The surface of the driveway shall be of compacted crushed stone/gravel and the applicant shall ensure that tarmacadam is not used for the surface.

REASON: In the interest of visual amenity.

11. All public services to the proposed development, including electrical, telephone cables and equipment shall be located underground throughout the entire site.

REASON: In the interest of amenity.

12. All utility cables shall be located underground throughout the entire site.

REASON: In the interests of amenity

13. FINANCIAL CONTRIBUTIONS

The developer shall pay the sum of €8,218.00 (updated to the appropriate rate at the commencement of development in accordance with changes in the Tender Price Index) to South Dublin County Council as a contribution towards expenditure in respect of public infrastructure and facilities benefiting development in the area of the planning authority and that is provided, or that is intended will be provided, by or on behalf of the County Council as provided for in the Contribution Scheme for the County made by the Council.  This contribution to be paid before the commencement of development on the site.

REASON: The provision of such facilities will facilitate the proposed development.   It is considered reasonable that the payment of a contribution be required, in respect of public infrastructure and facilities benefiting development in the area of the planning authority and that is provided, or that is intended will be provided, by or on behalf of the Local Authority.

FINANCIAL CONTRIBUTIONS IN THE EVENT OF CONNECTION TO THE PUBLIC SEWER  OR  WATER MAINS SUPPLY.

14. In the event of a connection to the public sewer, a further financial contribution in the sum of €1,496.50  (updated to the appropriate rate, at the date of provision of service, in accordance with changes in the Tender Price Index), to be paid by the proposer to South Dublin County Council towards the cost of provision of public foul sewerage in the area of the proposed development and which will facilitate the development. 
REASON: The provision of such service in the area by the Council will facilitate the proposed development. It is considered reasonable that the developer should contribute towards the cost of providing the service.

15. In the event of a connection to the water mains supply, a further financial contribution in the sum of €1,496.50 (updated to the appropriate rate, at the date of provision of service, in accordance with changes in the Tender Price Index),  to be paid by the proposer to South Dublin County Council towards the cost of public water supply in the area of the proposed development and which will facilitate the development. 
REASON: The provision of such service in the area by the Council will facilitate the proposed development. It is considered reasonable that the developer should contribute towards the cost of providing the service.

16. BOND

Before the development is commenced, the developer shall lodge with the South Dublin County Council a cash deposit of €6,781.00  (updated to the appropriate rate at the commencement of development in accordance with changes in the Tender Price Index), or a Bond of an Insurance Company of €10,706.00 (updated to the appropriate rate at the commencement of development in accordance with changes in the Tender Price Index) , or other security to secure the provision and satisfactory completion and maintenance to taking-in-charge standard of roads, footpaths, sewers, watermains, drains, public lighting and other services required in connection with the development. 
REASON: To ensure the satisfactory completion of the development.

